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Bausepuii KYLLIHUP,

JTOKTOP IOPUIMYECKUX HAyK, Mpodeccop,

WNHCTUTYT I0pUANYECKUX U TIOIUTUYECKUX UCCIET0BAaHUIT
AxanemMuy HayK MoJIOBBI

YI'OJJOBHASA OTBETCTBEHHOCTbD 3A IPECTYIIVIEHUA MPOTUB COBCTBEHHOCTHU
1O 3BAKOHOJATEJIBCTBY PECITYBJINKHU MOJITOBA

Koucturynuss PecnyOnuku MomgoBa rapaHTupyet
3alUTy BceX (GopM COOCTBEHHOCTU. Tak, B COOTBET-
ctBuM ¢ gacTteio (1) ct. 46 Konctutynuu PecnyGnuku
MoinoBa, IpaBo YaCTHOW COOCTBEHHOCTH, a TAKXKE J10JI-
TOBEIE 00s3aTeNbCTBA, B3ATHIE Ha Ce0S TOCYIapCTBOM,
rapanTupyiorcs. [IpaBo COOCTBEHHOCTH 3aIlIMINACTCS
takke cT. 1 Ilporokona Ne 1 x KonBeHuuu o 3amure
IpaB 4YeJOBeKa W OCHOBHBEIX CBOOOI, TOAIMCAHHOHN B
Pume 04.11.1950 roga, kotopyto Pecriybnuka Moinosa
parudunmpoBana B ceHtsiope 1997 rona.

be3ycioBHO, paBO COOCTBEHHOCTH Kak OJHA W3
OCHOB KOHCTUTYLHOHHOTO cTposi PecnyOnuku Mommo-
Ba TPEACTABIACT COOOW OCHOBOIOJATAIONIUI HHCTH-
TYT HallHOHAJIbHOM mpaBoBoi cucteMsbl. IOpuamaeckoe
coliepKaHNe MPABOOTHOIICHUH COOCTBEHHOCTH pac-
KpBbIBaeTCsI 4epe3 COBOKYIMHOCTH CYOBEKTHBHBIX WC-
KITIOYATETHHBIX MMPAaBOMOUYN COOCTBEHHHKA, TO €CTh C
MIOMOIIBIO TPAAWIMOHHON IJIS TpaBa «TPHAIBD»: G1d-
OeHusi, nonv3o8anus U pacnopsicenus. IIpaBo Biase-
HUSI — 3TO «IPEAOCTABICHHAs 3aKOHOM BO3MOXKHOCTD
(akTHYeCcKOro 00NaNaHus BEUIbIO U YIACpKAHHUE €€ BO
BrnajeHun cobctBeHHUKay [1]. IIpaBo monb3oBaHus —
9TO «OCHOBaHHAs Ha 3aKOHE BO3MOXKHOCTH DKCILTyaTH-
poBaTh MOJE3HbIE CBONCTBA BELIU M MOIYy4YaTh JOXOI».
IIpaBo pacnopsikeHUs BEHIBIO — 3TO «IPEIO0CTABIECHHAS
COOCTBEHHUKY Bl 3aKOHOM BO3MOXKHOCTb ITYyTEM CO-
BEpIICHUS ACHCTBUHA IOPUAMYCCKH ONPEACIATH Cyas0y
BEIIN 10 CBOEMY YCMOTPEHHIO (TIPONaTh, 3aJIOKHUTH,
CHaTh B apeHIyY, BKIIIOYAsl PAaBO HA €€ YHUUITOXKECHHUE)».

3akoHOnaTenbCTBO PecmyOnukn MomnmoBa, pac-
KpBIBas TIOHATHE COOCTBEHHOCTH, OMPEAETSAET €ro Kak
COBOKYIHOCThH IpaB BIAJICHUs, NOJb30BaHUS U pac-
nopsbkenus. B yactnoctu, [paxknanckuil xojekc ria-
CHUT, 4TO COOCTBEHHHK BIIPaBE MO CBOEMY YCMOTPEHUIO
COBEpIATh B OTHOIICHUH MPUHAIJIEKAIIETO eMy UMY-
HIeCTBA JIIOOBIC CHCTBUS, HE IPOTHBOPCUYAIIINE 3aKOHY
Y MHBIM MIPABOBBIM aKTaM W HE HapyIIAIOIINe MpaBa u
OXpaHsieMble 3aKOHOM IIpaBa U MHTEPECHI IPYTUX JIHII.
Tak, cormacuo gactu (1) ct. 315 I'paxkganckoro koaekca
(F'K) PM Ne 1107-XV ot 06.06.2002 roga, coOCTBEHHH-

Ky TPUHAJUICKHUT [PABO OTUYKAATh CBOE UMYIIECTBO B
COOCTBEHHOCTH JAPYTHM JIHMIIaM, NiepeJaBaTh UM, OCTa-
BasiICh COOCTBEHHHMKOM, TPaBO BIAJCHMSA, IOIb30BaHU
U pacTopsHKEHUS MMYIIECTBOM, OTAABaTh MMYIIECTBO
B 3QJI0T ¥ OOPEMEHSTh ero APYTUMH CIoco0amu, pac-
TIOPSDKATHCSI HHBIM 00pa3oM [2].

B memom cienyer commacuTbes B TOM, YTO IPAaBO
COOCTBEHHOCTH, T.€. 3aKpENJIEHHOE 3aKOHOM OIIpesie-
NEHHOE COCTOSHUE NPUHAIUIEKHOCTH MaTepUabHBIX
Oiar, oxpaHseTcs HOpMaMH €/1Ba JIM He BCEeX OoTpaciei
IpaBa: aJMHUHHCTPATUBHOIO, HAKa3bIBAIOLIIETO MEJIKHE
MIPOCTYNKHU TaKOro poja; TPYILOBOTO, PETYIHPYIOIIETo,
HalpUMep, MaTepUalbHYI OTBETCTBEHHOCTh paboT-
HUKOB 32 TMPUYMHEHHBIA UMHU PabOTOATENI0 UMYIIIe-
CTBEHHBIA ymiepd; 3emMenbHOTO, cemeriHoro u ap. Ho
LEHTPAJIBHOE MECTO MPU ATOM 3aHHUMAET, OE3yCIIOBHO,
YTOJIOBHOE TMPaBO, YCTaHABIHMBAIONIEE OTBETCTBEH-
HOCTb 3a NPECTYMHOE MOCATATEIECTBO HA MMYIIECTBO
rocynapcTBa, IOpHINYECKUX JIMI U rpaxaaH. bopsba c
Haunbosee 0OIECTBEHHO OMACHBIMHU MOCATaTENbCTBAMHU
Ha COOCTBEHHOCTH OCYILIECTBIISIETCSI HA OCHOBE ITpHMe-
HEHUS HOPM YTOJIOBHOTO Ipasa [3].

[IpecrymieHunst MpOTHB COOCTBEHHOCTH SIBISIINCH U
SIBIISIIOTCSI CAMBIMHU PacpOCTPaHEHHBIMH YTOJIOBHO Ha-
Ka3yeMbIMHU AessHusAMU. [1o 3T0il npuuKHe, Kak JaHHbIE
MPECTYIUICHUS, TaK U HOPMBI, IMpelyCMaTpUBAOLIe
OTBETCTBEHHOCTb 33 HX COBEpPIICHHE, NMPEICTABISIIOT
Hay4HbII MHTEpEC.

[IpecTyrieHns mpoTUB COOCTBEHHOCTH — 3TO «00-
IIECTBEHHO OTACHBIEC JICSHHS, IPEAyCMOTPEHHbBIE HOP-
Mamu, 00benuHEHHBIMY B 1. VI Ocobennoit ywactu YK
PM «IIpecryruienust IpoTUB COOCTBEHHOCTH» (CTaThH
186-199 VK PM, npunstoro 3akoHoM PM Ne 985-XV
ot 18.04.2002 rona).

Ha npaBo coOcTBEHHOCTH, TI0 HAIIEMy MHEHHIO, TO-
CATAIOT HE TOJBKO BBIIICTICPEUHCICHHBIE MTPECTYILICHNUS,
HO ¥ TIPECTYIUICHUS, IpexycMoTpeHHsie cT. 185! — Hapy-
[IEHHE AaBTOPCKOTO IIpaBa U CMEKHBIX Ipas; cT. 185% — Ha-
pyuIeHHe mpaB Ha 00BEKTH MPOMBIIUIEHHOW COOCTBEH-
HOCTH; CT. 268 — YMBIIINIEHHOE TTOBPEXICHUE FIIN pa3-
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pylIeHHUE MmyTell COOOIIEHNUs U TPAHCIOPTHBIX CPECTB;
cT. 379 — YMBIIIICHHOE YHUYTOKEHUE WITU TTOBPEKIe-
HUE BOCHHOTO UMYIIEeCTBa; cT. 380 — YHHUTO)KEHNE HITH
MTOBPEXXJICHHE BOCHHOTO NMYIIECTBA [0 HEOCTOPOXKHO-
cTy; cT. 381 — MpoMOKaHUE WM yTpaTa BOEHHOIO UMY-
mecTBa YroioBHOro Kojekca Pecmyomuku Monosa.

Obvexm 6cex maxux npecmynjienuti — COOCTBEH-
HOCTb, IPUYEM HE3aBUCHMO OT €€ (QOpMBI U BiIaJelb-
na. ITox HemocpeACTBEHHBIM 0OBEKTOM MpPECTyIICHUI
CJICAYCT NMOHUMATL OTACIbHBIC BUJbL CO6CTB€HHOCTI/I.
IIpeomemom npecmynnienuii npomug co6CmMEeHHOCmuU
ABJIACTCA Yalle BCETO IBHUKXHUMOC HMYHUICCTBO (Beum,
BaJIOTa, [ICHHbIE Oymaru, Apyriue MaTepHaIbHbBIC IICH-
HOCTH), HO TaKOBBIM BIIOJTHE MOXET OBITh M HEJBIKHU-
MO€ UMYIIECTBO. B OTIENBbHBIX MPECTYIUIEHUSIX TAKOTO
poxa IMpeaMeTOM MpPECTYIUICHUS SIBJIAETCS IpaBO Ha
UMyLIECTBO [4].

[Ipu3Hanue npeaMEeTOM XHUINEHHs KaK ABMKUMOTO,
TaK W HEABIXMMOTO MMYIIECTBa, O€3yCIOBHO, CHpa-
BeIJIUBO. JTO cooTBeTcTBYeT HOpMaMm ['K PM, ompene-
JISTIOIINM TTePEeYeHb HEABIKUMOT0 MMYIIIECTBA, a TAKKE
COOTBETCTBYET IOTPEOHOCTSM IPAKTHYECKOTO MpUMe-
HEHHsI YTOJIOBHOTO 3aKoHA. Beab OOJNIBIIMHCTBO Ipen-
MCTOB, OTHOCAIIMUXCA K HCIABWXUMOMY HMYIICCTBY,
BO3MOXKHO TIEPEMECTUTH B IPOCTPAHCTBE (B TOM YHCIIE
1 3[aHUA MyTeM HX pa300pKH), YTO MO3BOJIAET yCMa-
TPUBATh B TMOAOOHBIX NEHCTBHAX NPH ONPEAEICHHBIX
00CTOATENBCTBAX MPHU3HAKH SIBICHUS, ONPEAEISIEMOTO
VK PM xkak xumienue [5].

[Mox mpecTyruieHUsIMH TPOTHB COOCTBEHHOCTH Clie-
JyeT OHUMATh NMPEAYCMOTPEHHBIE YTOJIOBHBIM KOJEK-
COM YMBIIIJICHHBIE WX HEOCTOPOXKHBIE JAESHUS, COEU-
HEHHBIE C HapylICHUEM TIpaBa BJIAJCHUS, IOIb30BAHUS
NI pacloOpsAKCHUA, WM C UHBIMU CHOCOGaMI/I nmpu4un-
HEeHHs1 COOCTBEHHUKY UMYIIECTBEHHOTO yliep0a, 1 ¢
CO3/1aHHEM YTPO3bI MPUIHMHEHHS TaKOTO yiiepoa.

IlocsirarenpcTBa Ha MMYMIECTBO COOCTBEHHHKA
MOTYT OBITH COBEpIICHBl KaK YMBIIUIEHHO (Kpaxa,
rpabex, pa30oif, MOIIIEHHUYECTBO U JIp.), TaK U IO He-
OCTOPOXHOCTH (YHUYTOXXCHUE WM TIOBPEKACHUE MY-
mecTBa). B mobom ciydae B pe3ynbTare COBEpIICHHS
MIPECTYIJIICHNSI COOCTBEHHHK JIMIIAETCSI BO3MOXHOCTH
BJIaJICTh, MOJB30BATHCS U PACHOPSDKATHCS CBOMM HMY-
IIIECTBOM B COOTBETCTBHHU C €r0 IIEJICBHIM Ha3HA4YCHU-
eM. B psine cirydaeB 3TO cTaBUT COOCTBEHHHMKA B OIac-
HOCTb JIMIIUTHCA BO3MOXHOCTH paCoOpsXKaTbCd CBOUM
UMYIIECTBOM (Hampumep, MpH MIaHTaXe), MO0 JIUIIa-
€T BO3MOXHOCTHU IIOJYYUTH KaKoe-JIn0o UMYHIECTBO,
YTO UMEET MECTO MpPU NMPUUYNHEHUH HMYIIECTBEHHOTO
ymepba myTeM oOMaHa WM 3JI0yHOTpeOIeHHs IoBe-
pHeM, XHIICHHEM WJIN HE3aKOHHBIM HCIIOJIb30BAHNEM
IEKTPUIECKOH MM TETIOBOI SHEPIUH WIIN Ta3a.

TakuM 00pa3oM, MOCSATaTeNbCTBO HAa HMMYIIECTBO
COOCTBEHHHKA — 3TO YMBIIIJICHHOE MM HEOCTOPOXKHOE
JiesTHHE, B Pe3yJbTaTe COBEPIICHHUS KOTOPOTO COOCTBEH-
HUK JINIIAETCS] BO3MOXKHOCTH HCIIOJIB30BaTh IIPHHAIE-

JKalllee eMy HMYIIECTBO B COOTBETCTBHH C €TO IIeJIEBBIM
Ha3HAYCHWEM WJIM CTaBUT €r0 B OMACHOCTH JIMIITUTHCS
TaKOW BO3MOXHOCTH [6].

Pooosvim obvexmom npecmynienutl npomus coo-
cmeeHHOCMY SIBISIIOTCS  OOIIECTBCHHBIC OTHOIICHUS
coOCTBeHHOCTH [7], BKIIOYAIONINE IPaBO COOCTBEH-
HUKa 10 BJaJCHHIO, IOJIb30BAHUIO U PACHOPSIKCHHIO
CBOMM HMYIIECTBOM, a TAaKXe MPaBo JIMIA, XOTSI U HE
SIBIISTIOIIETrOCS] COOCTBEHHUKOM, HO BIIAJICIOIIETO UMY-
LIIECTBOM Ha TpaBax XO3WCTBEHHOrO BeJeHMs (IIpoja-
Bell, apeH/IaTop), ONEPaTHBHOTO YIpPaBJIEHUS JHUOO MO
HHOMY OCHOBaHHIO, NIPEIyCMOTPEHHOMY 3aKOHOM HJIH
HMHBIM ITPAaBOBBIM aKTOM.

B coOCTBEeHHOCTH MOTYT HAXOAUTHCS MIPENPHITHS,
HMMYIIECTBEHHBIE KOMILIEKCHI, 3¢MEIIbHBIC YYaCTKH, Ka-
pBEpBI, 3TaHUSI, COOPYKECHHSI, 000PYIOBaHHE, CHIPbE U
MaTepHuaibl, IeHbIH, [ICHHBIC OyMaru u Apyroe uMyIie-
CTBO TPOM3BOJICTBEHHOTO, IOTPEOHUTENHCKOTO, COLH-
AJIBHOTO, KYJIFTYPHOTO WJIM HHOTO Ha3HaYeHHUSI.

Bemu, sBnsiomuecs NpeIMeTOM NPEeCTYIUICHUH
MIPOTHB COOCTBEHHOCTH, JOJDKHBI OTBEYATh PSy Tpe-
OOBaHMI: BO-TIEPBBIX, JOJKHBI OBITH CO3JAaHBI TPYAOM
YeJloBeKa, MUMETh HKOHOMHMYECKYIO ILIEHHOCTh M YHAO-
BIIETBOPSATH UYETIOBEUECKHE TMOTPEOHOCTH (MaTepHalib-
HBIC, TyXOBHBIE, 3CTETHYECKHE U JAp.). Bo-BTOpHIX,
OTIPEAENAThCA YHCIIOM, BECOM, MEpOH Wi 00ianaTh
WHINBUAYATBHBIMHI TPU3HAKaMHU, HAIPUMED, SBISATHCS
MpeIMeTaMu, UMEIOITNMHE 0C00YI0 IIEHHOCTH JIH0O0 cIie-
IHaJhbHOE HA3HAYCHUE.

Ilpeomemom nocseamervcmea na coOCMEEHHOCMb
OOBIYHO SIBJISIETCS JABIKMMOE HMMYIIECTBO (Ipeame-
THl 0O0MXOAa M JMYHOTO MOTPeOJIeHHsI, TPAHCIIOPTHBIE
CpelcTBa, aKLUH, NMPHUBATHU3ALMOHHBIE CEepTH(UKATHI,
WHOCTpaHHas BajoTa U 1p.) OQHaKO MpU COBEPIICHUU
MOIIICHHUYECTBa, IIaHTaXa, YHUYTOKEHUH WIH TO-
BPEXKICHUU HMMYILIECTBA IPEIMETOM IOCATaTeIbCTBA
MOXET OBITh M HEIBHKUMOCTH (3TaHHS, COOPYKEHHS,
MHOTOJICTHHE HACAKIACHUS).

OTBETCTBEHHOCTh 3a TPECTYIUICHUS MPOTHB COO-
CTBEHHOCTH BO3MOJKHA JIUIIIG IIPH YCIOBUH, YTO MPE.-
MET TOCATATEeIhCTBA HE MPUHAIIC)KUT BHUHOBHOMY, SIB-
JISIeTCS ISl HETO UY>KUM.

[IpeameroM mpecTymieHnd NPOTHB COOCTBEHHO-
CTH HE MOTYT OBITh PaJHOaKTHBHbIE MaTepHaJIbl, OpY-
xue, OOenpuacel, B3phIBYaThIC BELICCTBA, B3PHIBHBIC
YCTPOWCTBA, HAPKOTHYECKHE M IICUXOTPOIHBIE Cpel-
cTBa [8]. XuilleHne 3TUX MPeIMETOB IO COOOpaKEHUIM
ob1recTBeHHON 6€30MTacHOCTH U OXpaHBI 340POBbs Ha-
CEeJIEHUs OTHECEHO K MHbIM ImaBaM YK PM.

He sBnsrorcs mnpeaMeToM MNOPECTYIUIEHUH Mpo-
THB COOCTBEHHOCTH M JTOKYMEHTHI, MEYaTH, IITaMIIBI,
OnmaHKH, He 00JaJarIue YKOHOMHYECKOW IIEHHOCTHIO
(TmactmopT, yaocToBepeHne TNIHOCTH, TATIIIOM 00 00pa-
30BaHMH, 3aU€THAsI KHWXKKA, CTYIEHUYECKUI OuieT, Tpy-
JI0Basi KHWXKKa U ap.). VIX moxuiienue, u3psiTue, yHH4-
TOKEHHE WM IOBPEXJCHHE OTHECEHO 3aKOHOMATellb-
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CTBOM K MPECTYIUICHHUSIM TIPOTUB ITyONUYHON BIACTH H
6€30IacHOCTH TOCyapCcTBa.

[Ipeamersl mpecTyIIeHUH MPOTHB COOCTBEHHOCTH
MOTYT OBITh KaK OLYLICBIEHHBIMHU, TAK U HEOAYILIEBIEH-
HBIMH, OHH MOTYT HaXOOUTHCS B JIIOOOM (pr3myecKoM
COCTOSIHUH, MMETh JII000H1 BUJ, popmy. OHH TPEeIMETHI
HUMEIOT CaMOCTOSITEIbHOE 3HAUCHHE, JPYTHE SIBISAIOT-
Cs JIWIIb COCTaBHOW YacThIO OCHOBHOTO MMYIIIECTBA; B
OJIHMX CIIydasix TpeAMEThl 001aJaroT HHIMBHyaIbHO-
OTIpeNeNIEHHBIMY MIPU3HAKAMH, B JPYTUX — HaJAEJICHBI
pOIOBBIMU CBOMCTBaMH [9].

ObvexmusHnas cmopona npecmynjieHuli npomue
cobcmeenHocmu XapakTepU3yeTCsl B OCHOBHOM aKTHB-
HBIMU JeHCcTBHAME (Kpaxa, pa30oii, MaHTaxX u T.I.) U
JIMIIb HEMHOTHE U3 3TUX MPECTYIUIEHUH COBEPILIAIOTCS
myTeM Oe3nmeiicTBus. Bce oHEM ABNAIOTCS MaTepuaib-
HBIMH COCTaBaMH W IIPEAYCMaTpPUBAIOT HACTYIIJICHHE
MPECTYNHBIX MOCIEACTBHH B BHJIE MaTepHallbHOTO
ymepoOa.

CybvekmugHas cmopoHa abCoNOmMHO20 OONbULUH-
cmea npecmynienutl npomue coOCmMeeHHOCmu Xapakre-
pHU3yeTCs yMBIIUIEHHON BHHOM U IPSMBIM YMBICIIOM.

OOs3aTenpHbIe NPU3HAKK OOJNBIIMHCTBA IIPECTY-
IUIEHUI POTHB COOCTBEHHOCTH — KOPBICTHBIH MOTHB H
LIeJIb U3BJICUCHUS HE3aKOHHOM HaXXMBbI (MaTepUaIbHON
BBITOBI).

Cybvexmom 6onbUUHCINGA NPeCTHYNIeHUll nPOMUE
cobcmeenHocmy MOXET OBITh (PU3NIECKOE JIUIO B BO3-
pacte ot 14 o 16 5et, KOTOpO€ MOANEKUT YTOJOBHOM
OTBETCTBEHHOCTH IIPU COBEPLICHHH NPECTYIUICHUH,
MPEAYCMOTPEHHBIX cTaThsiMU 186 — 188; wacTsamu (2)—
(6) crateu 189; wactamu (2)—(5) crarbu 190; gacTsamu
(2) — (4) crarbu 192; yactamu (2) u (3) crareu 1927
gacTeio (4) cratbu 196; wacThio (2) crarbu 197; a 3a
OCTaJIbHBIE MIPECTYIIICHNS IIPOTUB COOCTBEHHOCTH — C
16 netHero Bo3pacra.

[Ipectynienus NpoTHB COOCTBEHHOCTH — 3TO COBO-
KyIHOCTbh TaK Ha3bIBa€MbIX OOIIEYTOJOBHBIX KOPBICT-
HBIX MPECTYIJICHUH, TO €CTh TeX JIeSHUH, KOTOphIE 3a-
KJIIOUAIOTCSI B IIPSIMOM HE3aKOHHOM 3aBJIAJICHUU TYKUM
umyuiectsoM [10].

[Ipecrynienus npoTuB COOCTBEHHOCTH UMEIOT Clie-
JYIOLINE CYIIECTBEHHBIE TPU3HAKH.

Bo-miepBBIX — 3TO MOCATATENBECTBO HA UY)KOE HMY-
mecTBo. PaccmarprBaeMble MPECTYINICHHUS TOCSTAIOT B
OCHOBHOM Ha BEIlY, BKJIIOYas JCHbIH U LICHHbIE OyMa-
T'H, ¥ HTHOE UMYIIEeCcTBO. YyXHUM IS IPECTYMHUKA MO-
KET OBITh UMYIIECTBO KaK (PU3NYECKHX, TaK U IOPHIH-
YECKHUX JIUI]; COOCTBEHHUKOM HMMYIIECTBA MOXKET OBITH
TOCYapCcTBO, OpTaHU3alys, OObEAWHEHHE; HE HMeEeT
3HAuYEHUsI, BJIAJEET JIM JINIO ITHM HMYIIECTBOM, WJIH
MIOJIb3YETCSI UM, MIIH TOJIBKO PacIopsKaeTcs.

Bo-BTOpBIX, KOpBICTHAsl I€Ib — IPOTHBONPABHOE
0e3Bo3Me3JHOE U3bATHE M (WIM) OOpalieHHe Yy»Koro
MMYIIECTBA B [10JIb3y BUHOBHOTO WM B MOJIb3Yy APYTOTO

nuna. 31ech HAIUIO MOTHBALUS HAXKHUBBI, 000TalIeHNUS,
MIOJYYICHUS MAaTEPUAIbHON BBITOMBI.

Heo6xonmumMo OTMETHTH, YTO MPECTYIIICHUS MTPOTHB
COOCTBEHHOCTH COCTAaBJISIOT OONBIIMHCTBO B OOIMICH
YHCICHHOCTH COBEPIICHHBIX NpecTyruieHui. Tak, B
2007 r. u3 23620 3aperucTpupoBaHHHIX B PecnyOimku
MonnoBa npectymienuit 12378, unu 52,4%, cocras-
JISUTH TIPECTYIUICHHUS POTUB coOcTBeHHOCTH; B 2008 T.
u3 23817 3aperucTpupoBaHHBIX NpecTymiaeHui 12169,
unu 51,09%, ABASIUCH MPECTYIUICHUSAMH MPOTUB COO-
ctBeHHOCTH; B 2009 I. 3 24826 3aperucTpUpOBaHHBIX
npectymienuii 11958, unm 48,16%, cocraBnsnu mpe-
CTyIUIeHHsI TPOTHB cobcTBeHHOCTH; B 2010 I 3 32001
3apEeTUCTPUPOBAHHBIX TpecTymuiennit 17544, win
54,82%, SABIAIMCH MPECTYIUICHUSIMHA IPOTHUB COOCTBEH-
Hocty; B 2011 1. u3 33621 3aperucTpupoBaHHBIX Tpe-
crymiennit 18671, unu 55,53%, cocTaBisiau mpecTy-
IJIeHus MpoTUB cobcTBeHHOCTH; B 2012 1. 13 34956 3a-
perucTpupoBaHHbIX npectymuieHuit 18004, unmu 51,5%,
ABIISUTHCH MPECTYIICHUSIMHU NPOTUB COOCTBEHHOCTH; B
2013 r. u3 36154 3aperucTpupoBaHHbBIX NPECTYIIICHUI
19607, unmu 54,23%, 3T0 TpecTymIeHus] MPOTUB COO-
ctBeHHOCTH; B 2014 1. u3 39562 3aperucTpupoBaHHbBIX
npectyruieanit 20988, unu 53,05%, 3T0 mpecTynaeHus
npotuB cobctBeHHOCTH; B 2015 1. m3 37846 3apern-
CTPUPOBAHHBIX IpecTymuieHu#t 19779, mn 52,26%, sto
MPECTYIUICHHUS IPOTUB coOcTBeHHOCTH [11].

AHanm3 coBeplIeHHBIX B Pecny6muke Mongosa
MPECTYIUIEHUH MOKa3bIBAET, YTO CaMbIM PACIpOCTpa-
HEHHBIM MIPECTYIUICHHEM, HE TOJIBKO B O0IIEYTOIOBHOM
KOPBICTHOH IPECTYITHOCTH, HO U B 00IIIEeM MacCHBe Ipe-
CTYIUJICHUM, ABJISAIOTCS Kpadwcu. B cTpyKkType 3TOro Bujaa
MIPECTYIJICHNH KOJMYECTBEHHO MpPeolnagaroT Kpaxu
umyniecTBa rpaxaad. OjHako oOLIeCTBEHHas omac-
HOCTb MOCSITAaTENbCTBA HA UMYLIECTBO MNPEATPUATHUH,
Opra’u3aiuil U yupexXJeHUU OT ITOr0 HE yMEHbIIAeT-
csa. Kpaxu B 3HaYMTENBHBIX pa3Mepax MaTepUaNbHBIX
LIEHHOCTEH ¢ MPeanpUATHH, TOTPeOUTENBCKUX TOBAPOB
CO CKJIaJI0B, TPY30B Ha TPAHCIOPTE, ChIPbsA, Pa3IUIHON
OBITOBOI TEXHUKH, MPOU3BECHUN UCKYCCTBA U3 My3e-
€B, UKOH W3 LEPKBEH, IPYrUX LIECHHOCTEH HAHOCAT OIIly-
TUMBIH yepd coOcTBeHHUKAM, OyJb TO TOCYAapCTBEH-
HO€ y4YpeKJIeHUE, JacTHas OpraHM3alus, IpealpUuHU-
MaTeNbCKUE CTPYKTYPBhI, MOJAPHIBAs UX SIKOHOMUKY [12].
Kpome Toro, cienyer uMeTh B BUAY, YTO TaKHe KPaXKH,
0COOEHHO C OXpaHseMbIX 00OBEKTOB, OCYIIECTBISIOTCS
MOCJIe THIAaTeIbHONW UX MOATOTOBKH, pa3Beaku, obecre-
YEeHUs1 KaHAJOB CObITAa, HEPEJKO BHEAPEHHS MPECTyII-
HBIM MHPOM CBOMX JIIOAEH B 3TH CTPYKTYpPbI, YTO HOA
CHITY TOJIBKO OPTaHW30BaHHOM MTPECTYMHOCTH.

Cormacao gact (1) ct. 186 YK PM, kpaxa, To ecTh
TalfHOE XUIEHHE NMYIIEeCTBa APYToro JINIA, HaKa3bIBa-
ercst mrpadom B pasmepe 10 300 yCIOBHBIX €AMHUII,
WIM HEeOIUTaunBaeMbIM TPYJOM B IIOJIb3y OOIIECTBa Ha
cpok ot 120 mo 240 yacoB, WK JIMIICHHEM CBOOOJIBI Ha
CpOK J10 2 JIeT.
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[IpenMeroM Kpaxku SBISETCA UyXKO€ HUMYIIECTBO,
T.€. UIMYIIECTBO JPYroro (pu3NUecKoro Win IOpHIHye-
CKOT0 JIMIIAa WJIN TOCYAapCTBa.

3aKoHONATEIbHOE OIpENEICHUE MOHATUS «HMY-
mecTBo» AaHo B cT. 284 I'paxknanckoro kojekca PM
Ne 1107-XV ot 06.06.2002 rona [13].

Cornacto ugactu (1) ct. 284 T'K PM, umymecrsom
MPU3HACTCS COBOKYITHOCTH MPHUHAIJICKANINX OIpere-
JMIEHHBIM (DH3WYECKNM W IOPUINYCCKUM JIAIAM HUMY-
OICCTBEHHBIX TIpaB W 00s3aHHOCTEH (IIOAJAIOIIIXCS
OIICHKE B JICHE)KHOM BBIPAXCHUH), PaCcCMaTPHBACMBIX
KaK CyMMa aKTUBHBIX M ITaCCHBHBIX IICHHOCTEH, TECHO
CBSI3aHHBIX MEXIY COOOM.

Cornacuo yactu (2) ct. 284 'K PM, Bce Bemu ¢u-
S3UYECCKOI'0 MW HOPpUANYECKOro Jria BXOAAT B COCTaB
€ro UMyLIECTBa.

Cornacuo yactu (1) cr. 285 'K PM, Bemamu mpu-
3HAIOTCSI BCE MPEIMETHI, KOTOPBIE MOTYT OBITh HHIU-
BHJIyalIbHOW WJIA KOJUICKTUBHOW MPUHAICKHOCTBIO, U
MMYIIECTBCHHEIC MIpaBa.

Cormacuo vactu (2) ct. 285 'K PM, mpenmeramu
MIPU3HAIOTCS MaTepHaNbHBIC OOBEKTH, B OTHOIICHUHU
KOTOPBIX MOTYT CYIIECTBOBATH TpakIaHCKHE TpaBa U
0053aHHOCTH.

OObexkTBHAs CTOPOHAa KpakW XapaKTepH3yeTcs
JNEHCTBHEM, KOTOPOEC COCTOUT B TAaWHOM MOXHIIECHUU
YYKOro uMyuiecrBa. HO}] MOXUIICHUEM ITPUMECHUTEIIb-
HO K Kpaxke MOHHMMAaeTcs TailHOe, HEHACHJIbCTBEHHOE
U3BATHE YYXKOTO UMYIIECTBA. Bompoc o TaiftHOCTH XU-
LICHMSI JOJDKEH pa3pemarbcsi Ha OCHOBAHUU CYObeK-
TUBHOTO KPHUTEPHs, TO €CTh U3 BOCIPHUATHUS CHUTYAI[UU
XUIICHUS CAMUM TIOXUTUTEIICM.

Xuwenue WMyIIeCTBa CYHUTACTCS TaHHBIM, €CIH
OHO COBEPIICHO B OTCYTCTBUH IOTEPIICBIICTO HIIH ITO-
CTOPOHHUX U], TNOO U B MPUCYTCTBUH, HO HE3aMETHO
Ut HuX. Ecnu mponcxonuT moxuiieHne, HO BUHOBHBIH,
HCXOMS U3 OKPYXKAroIIel 00CTaHOBKH, CIUTAII, YTO EH-
CTBYET TallHO, TO COAESIHHOC IO/DKHO KBaIU(HUIIUPO-
BaTbCsl KaK Kpaxka.

YcranaBiuBasi OTBETCTBEHHOCTh 3a XUIICHUEC UMY-
mecTBa COOCTBEHHMKa, 3aKoHonareidb PecmyOiauku
MonjoBa AOCTaTOYHO 4YETKO OO0O3HAYMII pasMep IOo-
XUIIEHHOTO KaK KPUTEPHH pa3TpaHUYCHHS YTOJIOBHOM
OTBETCTBEHHOCTH OT aJMHHHCTPATHBHOW OTBETCTBCH-
HOCTH. TakuMm 00pa3om, CIeAyeT y4ecTb, YTO MEIKOE
XHUIIEHHE HWMYIIECTBA COOCTBEHHUKA IyTeM KpPaXH,
MIPUCBOCHUS, PACTPATHI, 3JIOYMOTPEOICHHS CIIyXeo-
HBIM ITOJIOKEHHEM WM MOIIEHHUYECTBA BJIEYET aIMU-
HUCTPATUBHYIO, @ HE YTOJOBHYIO OTBETCTBEHHOCTH. B
cootBeTcTBUM cO CcT. 105 Koll PM, Menkoe xuleHHe
HUMYIIECTBA COOCTBEHHUKA MTyTeM KPaXKH, IPUCBOCHHUS,
pacTparsbl, 3JI0yIOTPEOICHUS CIIY)KEOHBIM IT0JIOKECHU-
€M WM MOIIECHHMYECTBa BJEYET HaloKeHHe mrpada
B pasmepe 10 50 1o 100 yClOBHBIX eIMHUIIL, JIUOO Ha-
3HAYCHHUE HAaKa3aHWs B BUIC HEOIUTAYMBACMOTO TPyAa B

moine3y obmmecTBa Ha cpok oT 40 1o 60 gacos, uim ape-
cTa 3a IpaBOHAPYIICHNE Ha CPOK A0 15 mHew.

CornacHo ct. 18 KolIl PM, mox MansiMu pazmepaMu
ITOHNMAETCS CTOMMOCTH IMOXHIICHHBIX, JOOBITHIX, MO-
JIyYEHHBIX, N3TOTOBIECHHBIX, YHUUYTOXEHHBIX, HCIIOJNb-
30BaHHBIX, IEPEBE3CHHBIX, HAXOAALINXCS Ha XpaHEHNH,
pCaIN30BaHHBIX, NIEPEMEIIECHHBIX Yepe3 TaMOKCHHYIO
IpaHuIly [EHHOCTEW MM CTOMMOCTb HPUYHHEHHOTO
yuep0a, He MpEeBbIIIAIOIas Ha MOMEHT COBEPILCHHS
IIpaBOHAPYLICHUS 25 YCIOBHBIX €IUHUI.

CyObeKkToM TNPEeCTYIUICHHs, IPelyCMOTPEHHOTO
cT. 186 YK PM — kpaxa, siBisieTcs pusndeckoe JIUIIO,
nocruriiee Bo3pacta 14 et (gacth (2) cT. 21 YK PM).

Buna B popme ympicna.

C 00BEKTHBHON CTOPOHBI Kpajka BEIpAKaeTcs B Taii-
HOM U3BATHUH YYXKOTO HMYIIECTBA.

CornacHo vactu (2) ct. 186 YK PM, kpaxa, coBep-
LICHHAS:

b) nBymst umu OoJiee JIMIaMu;

C) IMyTeM NPOHUKHOBEHHUS B IOMEIIEHHE, NHOE Xpa-
HWINIIE WIN SKWINIIE;

d) c npruunHeHneM yiepOa B 3HAYUTENBHBIX pa3Me-

pax,
Haka3piBaeTcs mTpadom B pasmepe ot 300 mo 1000
YCIIOBHBIX €IWHUI], WJIN HEOMJIa4MBAaEMBbIM TPYIOM B
mone3y obmecTBa Ha cpok ot 180 mo 240 wacos, wian
JUIICHHEM CBOOOIIBI Ha CPOK 110 4 JIeT.

VYronoBHas OTBETCTBEHHOCTD HACTYIAET, €CIIU CTOH-
MOCTbH NOXHIICHHOTO TPEBBILIAET pa3Mep, YCTaHOBICH-
Hb1# cT. 18 Koll PM.

JleranpHOE OIpeieNICHUE MTOHATHS «yIepO B 3HAYH-
TEJBHBIX pa3Mepax» laHo B 4yacTH (2) ct. 126 YK PM,
COIVIACHO KOTOPOW 3HAYMTENBHBIH WIN CYIIECTBEHHBIH
XapaxkTep NPUYMHEHHOrOo yliepba yCTaHaBIMBaeTCs C
Y4Y4€TOM CTOUMOCTH, KOJIMUYCCTBA U 3HAYMMOCTHU MaTe-
pUANBHBIX LIEHHOCTEH JIJIs KEPTBBI, €€ MaTepUaIbHOIO
MOJIOKEHUSI ¥ JOXOZI0B, HAJTMYHSI UL, HAXOISAIINXCS Ha
€€ COAEpIKaHUM, IPYTUX OOCTOSITEIBCTB, CYyIIECTBEHHO
BIMSIONINX HAa MaTepHAIbHOE MOJIOKCHUE XKEPTBHI, a B
CiTydae HapylIeHHs IIPaB U HHTEPECOB, OXPAHAEMBIX 3a-
KOHOM, — CTEIIEHH HapyIICHUs OCHOBHBIX IIPaB U CBO-
6011 JyeroBeKa.

Cornacuo vactu (3) ct. 186 YK PM, kpaxa, coBep-
LICHHAs:

a) B mepuoj OeCcTBUS;

b) opraHM30BaHHOI MPECTYIHOW I'PYyNIION WK Tpe-
CTYIIHOW OpraHu3aunuei,

HaKa3bIBaeTCs JUIIEHUEM CBOOOIBI Ha CPOK OT 2 110 6
ner 0e3 HaJloXKeHHs mTpada UK ¢ HaJOKeHUEeM IITpa-
¢a B pazmepe ot 1000 no 3000 yCIOBHBIX €IUHUII.

B cootBercTBHH ¢ YacTthio (4) cr. 186 YK PM,
neicTBus, npexycMorpenHsie gacTsamu (1), (2) wm (3)
ct. 186 YK PM, coBepiieHHbIe B KPYIIHBIX pa3Mmepax,
HaKa3bIBAIOTCS JIMIIEHHEM CBOOOIBI Ha cpok oT 5 1o 10
JIeT.

JleranpHOe onpezaeseHne MOHATUS «yliepO B Kpyn-
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HOM pasmepe» nano B gacTH (1) ct. 126 YK PM, cormac-
HO KOTOPOii o7 0c000 KPYIHBIM, KPYITHBIM pa3MepoM
MMOHIMAETCS CTOUMOCTH TOXHIICHHBIX, HOOBITHIX, IT0-
Jy9eHHBIX, U3TOTOBICHHBIX, YHUUTOKCHHBIX, HCIIOJb-
30BaHHBIX, IEPEBE3CHHBIX, HAXOAAIINXCS HA XpaHECHUH,
peaT30BaHHBIX, MEPEMEIICHHBIX Yepe3 TaMOXCHHYIO
IpaHuIy IIEHHOCTEH, CTOMMOCThH yIiepOa, MpUYHMHEH-
HOTO JIMIIOM WJIA TPYIION JIUI, TPEBHIIIA0NIAs Ha MO-
MEHT COBEpIIEHHS MPECTYIUICHUS, COOTBETCTBEHHO,
5000 u 2500 ycnoBHBIX equHMII MITpada.

Cornacuo vactu (5) ct. 186 YK PM, nestaus, npen-
yemotpennsie yacTsami (1), (2) uiau (3) cr. 186 YK PM,
COBEpIICHHBIE B 0CO00 KPYIMHBIX pa3Mepax, HaKa3bIBa-
I0TCA JHUIIEHNEM CBOOOIBI HA CPOK OT 7 1o 12 jer.

[onsTre «ymepd B 0c000 KPYITHOM pa3Mepe» TaHO
Buactu (1) ct. 126 YK PM, cormacHO KOTOPOH 1O 0CO-
00 KPYIIHBIM, KPYITHBIM pa3MepoM yiiepOa mOHHMaeT-
CSl CTOMMOCTD TIOXHIIEHHBIX ... IEHHOCTEH, CTOUMOCTD
yiep06a, MPUYUHEHHOTO JTUIIOM WJIM TPYIIION JIUI, Ha
MOMEHT COBEPUICHUS TMPECTYIUICHUS IPEBhIIIA0Ias
5000 ycnoBHbix enunuil. OJHa yCIOBHAs €AMHUIA CO-
crasister 20 jees.

OTBETCTBEHHOCTD 3a 2pabeic, T.e. OTKPBITOE XHIIe-
HUE UMYIIECTBA APYTOro JIHMIA, yCTaHOBIEHA cT. 187
YK PM.

CyOBEeKTOM 3TOT0 TpPECTYIUICHUs SBIsieTcs (Hu3u-
YecKoe IIUIo, JHocTurmiee Bo3pacra 14 mer. [lpu sTom
YTOJIOBHAsI OTBETCTBEHHOCTH 32 Tpadek MpUMEHSETCS
HE3aBUCHMO OT CTOMMOCTH MOXUIIICHHOTO UMYIIECTBA.
Jaxke ecay CTOMMOCTH TOXUIICHHOTO HE IPEBHIIMIACT
pa3mep, ycraHoBieHHbI cT. 18 Koll PM, nuuo mpu-
BJICKACTCs K YTOJIOBHOM, a HE K aJJMIHUCTPATHBHOMN OT-
BETCTBEHHOCTH.

Cornacuo uactu (1) ct. 187 YK PM, rpadex, T0o ecTh
OTKPBITOE XUILEHHE MMYIIECTBA APYroro JIMIA, HakKa-
3piBaeTcsl mrpadom B pazmepe ot 200 mo 500 ycios-
HBIX €IWHUI, JUIM HEOIJIAYUBAEMBIM TPYAOM B IOJB3Y
obmecTBa Ha cpok ot 180 mo 240 yacoB, WM THUIICHH-
€M CBOOOJIBI HA CPOK OT 2 110 5 JeT.

Cormacuo yactu (2) cr. 187 YK PM, rpabex, co-
BEPLIEHHBII:

b) nBymst mmu Goliee JIHIaMu;

C) JIMIIOM B MacKe WJIM NepeoAeThIM, B TOM YHUCIE B
JIMIIO JIPYTOTOo I0Ja;

d) myTem MpOHMKHOBEHUS B TOMEIIEHUE, HHOE Xpa-
HUWJINIIC UIIN XUJIHUIIC,

e) C IPUMCHCHUEM HACHJIUA, HE OIMACHOI'O JJId KU3-
HU WM 370pOBbS JIUIA, JTUOO C YIpo30d MpUMEHEHHS
TaKOTO HACHIIHS;

f) ¢ npuunHEeHNEM yIIepOa B 3HAYUTEIHHBIX pa3Me-
pax,

HaKa3bIBAETCs JIMIICHHEM CBOOOABI Ha CPOK OT 5 10 7
neT 06e3 HaloKeHUs mTpada Wik ¢ HATOKCHUEM IITpa-
¢a B pazmepe ot 500 10 1000 yCIOBHBIX €AMHUII.

[Tyskr c¢) wactu (2) cr. 187 YK PM coupepxut He
BITOJIHE aJIEKBaTHOE OIIpEJIeIEHUE «IIEPEOAETHIM, B TOM
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YHCIlie B JINIO APYTOTO TOJda», 00CTOATEIBCTBO, KOTO-
poe MOXeT OBITh HCTOIKOBAHO TI0-Pa3HOMY, a TAKXKe T0-
BJICYh HETPAaBUIBHYIO KBUTH()HUKANHIO W TMPUMEHEHUE
YTOJIOBHO-TIPABOBOH HOPMEL. BIonmHE JOMyCTHMO, YTO
3aKOHOJATeTh UMEN B BHIY, YTO TPAaOUTETh COBEPIIHIT
XHIIeHne Oyydu MepeoieThIM B O/ICXK Ty JIHIA APYTOTO
noja (My>X4HMHa, IEPEOACTHIH B )KEHCKYIO OJCKAY, KEH-
LIMHA — B MYXCKYIO).

[onsiTHe ymiep6a B 3HAYUTENBHBIX Pa3Mepax JaHo B
yactu (2) ct. 126 YK PM.

Cornacuo vactu (3) cr. 187 YK PM, rpabex, co-
BEPLUCHHBIN:

a) B iepuoj OeCTBHSI;

b) opraHn3oBaHHON MPECTYNHON IPYMIION WA TIpe-
CTyIHOM OpraHu3anuei,

HaKa3bIBAETCs JUIIEHHEM CBOOOIBI Ha CpoK oT 7 mo 10
JIET.

CornacHo vactu (4) cr. 187 YK PM, nesnus, npea-
ycmotpenHnsie yactsamu (1), (2) wmu (3) cr. 187 YK PM,
COBEpILCHHbIE B KPYIHBIX pa3Mepax, HaKa3blBalOTCS
JIUIICHUEM CBOOOIBI HA CPOK OT § 10 12 reT.

Cornacno vactu (5) ct. 187 YK PM, nestnus, npen-
ycmotpenssle yacTsami (1), (2) uinu (3) ct. 187 YK PM,
COBEpIICHHBIE B 0CO00 KPYMHBIX pa3Mepax, HaKa3bIBa-
FOTCS JIMIIEHUEM CBOOOIBI Ha Cpok OT 12 mo 15 ner.

[HonsTue ymepba B 0c000 KPYyITHOM U KPYITHOM pa3-
Mepax gaHo B gactu (1) ct. 126 YK PM.

Oco060 kpymHsIii pazmep — 5000 yCIOBHBIX €IUHUII,
KpynHbIi pazmep — 2500 yCIOBHBIX €AUHUL.

[To nHamemy MHeHMH10, cT. 187 YK PM ycranasnuBa-
€T Ype3MEpHO CTPOTHe HaKa3aHus 3a rpabex, He CBs-
3aHHBIN C MPUMEHEHHEM HACHIIHS.

Hanpumep, 3a nesHus, peyCMOTPEHHBIE TTyHKTa-
Mmu b), ¢), d), f) vactu (2) ct. 187 YK PM, npenycmo-
TpPEHO HaKa3aHMe B BUJE JUIICHUS CBOOOIBI HAa CPOK OT
5 1o 7 neT, XOTs JaHHbIC XUILEHHUS COBEPILICHBI 03 MpH-
MEHEHUS HaCHIIUA.

Bonee TsKKUE € TOUKM 3pEHUSI COLMATIBLHOM ONIaCHO-
CTH IesHHs HaKa3bIBaIOTCS MeHee cTporo. Hampumep,
JMUIICHNE XU3HU 1T0 HEOCTOPOKHOCTH, COTIIACHO YaCTH
(1) ct. 149 YK PM, Haka3bIBacTCS JTUIICHHEM CBOOOIBI
Ha cpok 10 3 net. JloBenenue 1o camoyouiicTsa, cornac-
Ho yacTH (1) ct. 150 YK PM, Haka3wsiBaeTCs JUIICHUEM
CBOOOJIBI HAa CPOK IO 4 JIET.

VYMBIIIUIEHHOE MPUYNHEHHUE TSKKOTO TEJIECHOIo Mo-
BpEXJIEHUSA MM MHOTO TSXKKOTO Bpena 310pOBBIO, CO-
rnacHo gactu (1) ct. 151 YK PM, Haka3bsIBaeTCs JHIIIe-
HHEM CBOOOBI Ha CPOK OT 5 10 10 JieT.

Cornacuo gactu (1) ct. 188 YK PM, pasboii, To ecTb
HamaJIeHne C LEeJbI0 XWIICHHS HMYIIECTBA IPYroro
JUIA, CONPSDKEHHOE C HACHIIMEM, OTTIACHBIM IS KU3HU
WJIH 3I0POBBS JINIIA, IOABEPTIIETOCS HAaJACHUIO, THO0
C YyTpo30ii MPUMEHEHHsSI TAKOTO HACHIIHS, HAaKa3bIBaCTCs
JIMIICHUEM CBOOOJIBI HAa CPOK OT 5 110 § sieT Oe3 Hajoxe-
Hus wTpada win ¢ HalloKeHneM mTpada B pasMepe oT
600 1o 1000 ycnoBHBIX €TUHULL.
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Cornacuo yactu (2) ct. 188 YK PM, pa3b6oii, coBep-
IIEHHBII:

b) nByMs niau Gosiee JIMIaMu;

C) JIMIIOM B MacKe WM NepeoeThIM, B TOM YHUCIIE B
JIMIIO APYroro Ioja;

d) myTeM NpOHWKHOBEHUS B MMOMEIICHIE, HHOE Xpa-
HIJIHIIE WA KIIAIIE,

€) ¢ IPIMEHEHUEM OPYXKUS WU APYTUX MIPEIMETOB,
HCIIONTB3YEMBIX B KAYECTBE OPYIKIS,;

f) ¢ npuunHEeHNEM yIIepOa B 3HAYUTEIHHBIX pa3Me-
pax,

HaKa3bIBaCTCs JHUIICHUEM CBOOONBI Ha CpoK oT 8 mo 10
JeT.

Cornacuo yactu (3) ct. 188 YK PM, pazboii, coBep-
HICHHBIN:

a) B iepuoj OeCTBHSI;

b) oprannzoBaHHON MPECTYMHON IPYIIION MIIH TIpe-
CTYIIHOW OpraHu3aluei;

C) C IPUYMHEHUEM TSDKKOTO TEJIECHOTO MOBPEXKIe-
HUS WIA WHOTO TSDKKOTO Bpela 370POBBIO;

d) ¢ 0co00if KECTOKOCTBIO,

HaKa3bIBaeTCs JUIICHHEM cBOOOABI Ha cpok oT 10 mo
12 ner.

Cornmacao uactu (4) cr. 188 YK PM, neiictBus,
npenycMoTrpenHsie yactsamu (1), (2) wm (3) ct. 188 YK
PM, coBepiieHHbIE B KPYIHBIX pa3Mepax, HaKa3bIBaloT-
Cs1 JIMIICHHEM CBOOOBI Ha cpok oT 11 1o 14 et

CornacHo yact# (5) c1.188 YK PM, neiictBus, npea-
yemotpenssle yacTsami (1), (2) uau (3) cr. 188 YK PM,
COBEpIICHHBIE B 0000 KPYIHBIX pa3Mepax, HaKa3bIBa-
FOTCA JHUIIEHUEM CBOOOIBI Ha CpoK oT 12 mo 15 met.

CyOBeKTOM TMPEecCTYIUICHHS, TPEAYCMOTPEHHOTO
ct. 188 YK PM, sBnsercs ¢puznyueckoe IUIO, JOCTHT-
mee Bo3pacra 14 ner.

CornacHo wactu (1) ct. 189 VK PM, wanmaoic, To
ecThb TpeOOBaHUE Iepeiadyll UMYIIecTBa COOCTBEHHHUKA,
BJIaJIeIIblia MJIM TIO0JIb30BaTENs JIMOO MpaBa Ha HEro WM
COBEpIICHHUS MHBIX JICHCTBUH MMYIIECTBEHHOTO Xapak-
Tepa HoJ1 yrpo30il HACKIIHS HaJl JIULIOM WU €r0 POIHBIMU
¥ OJIM3KUMH JINOO OTJIAILICHHUS TO30PSILIUX UX CBEICHUH,
a paBHO IOJ] YTrPO30i MOBPEKACHHUS WM YHHUTONKECHHS
HMYIIECTBa COOCTBEHHMKA, BIAJEIbIIa FIIM IOJIH30Ba-
TeNns MO0 TOXWIIEHUS COOCTBEHHHKA, BIAJIENbLA FUTH
TTOJTB30BATENIS HITH WX POIHBIX U ONM3KHX, HAaKa3bIBACTCs
mrpadom B pazmepe oT 400 mo 600 yCIOBHBIX €IMHUIL
YJTH JIMIICHAEM CBOOOIBI Ha CPOK OT 3 10 5 JieT.

WnkpuMuHNpyeMoe NeHCTBHE pean3yercsl OIHUM
13 croco0oB:

* TpeboBaHMEM IepeJayll MMYILIECTBa COOCTBEH-
HUKa, BJIaJeJIbIa HITH MTOJIb30BATEs;
TpeOOBaHMEM Nepesaud MpaBa Ha HUMYIIECTBO
COOCTBEHHUKA, BJIaJIEIbla HJIH [TOJIb30BATEIs;
TpeOOBaHUEM COBEpIICHUS [IEHCTBUH HMYyIIe-
CTBEHHOTO Xapakrepa.

Cornacuo vactu (2) cr. 189 YK PM, manTax, co-
BEPILUEHHBII:
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b) nBymMs uiau Oosiee JIMIaMu;

C) C MPUMEHEHNEM HACWIINS, HE OIIACHOTO IS XKH3-
HU WJIH 3JI0POBBS;

d) ¢ yrpo3soii youiicrBom;

€) C MOBPEXKACHHEM WJIM YHHUTOKCHHEM HMYIIe-
CTBa,

HaKa3BIBAaeTCs JIMIICHHEM CBOOOABI Ha CPOK OT 5 1m0 7
JeT ¢ HaJlokeHneM mTpada B pazmepe ot 500 1o 1000
YCIIOBHBIX CIUHUII.

Cormmacao ugactu (3) cr. 189 YK PM, neiictBus,
npeaycMoTpenHsie yactamu (1) mmm (2):

a) COBEpUICHHBIE OPIraHW30BAHHOW MPECTYNHOU
TPYIION UK NPECTYNHONW opraHu3anueii;

b) coBepiIeHHBIE C TPUMEHEHHEM OPYKHS WU JIpY-
THX TPEIMETOB, HCIIOJIb3YEMbIX B KAUECTBE OPYIKUS;

C) CONpPSHKEHHbIE C HACUIINEM, OMIACHBIM ISl YKU3HU
WU 3710POBBSI;

d) coBeprieHHBIE C 0CO00M KECTOKOCTHIO;

€) IMEIOIINE CIEICTBUEM ITOIYICHHE BEIMOTaeMOTO
MMYIIECTBa;

f) moBnexmye HHBIE TSHKKUE TTOCICICTBHUSA,
HaKa3BIBAIOTCS JIMIIEHUEM CBOOOIBI Ha cpok oT 7 1o 10
JeT ¢ HalokeHueM mTpacga B pazmepe ot 1500 no 2000
YCIIOBHBIX €TUHHIL.

Cornacuo yactu (4) cr. 189 YK PM, oeticmeus,
npeaycmoTpeHHbie dactsamu (1), (2) wmm (3) cr. 189
YK PM, conpsioicennvle ¢ noxuujenuem cobcmeenHHuxa,
61a0enbya UlU Noab308aMeNs, UX pOOHbIX UL OIUIKUX,
HAKa3bIBAIOTCS JIMIICHHEM CBOOOIBI Ha Cpok oT 10 1m0
13 mert.

Cornacao 4dactu (5) cr. 189 YK PM, neiicTus,
npexycMoTpernsie yactsamu (1), (2), (3) umu (4) cT. 189
VYK PM, coBepiieHHbIE B KPYIIHBIX pa3Mepax, HaKa3bl-
BafOTCA JUIIEHHEM CBOOOBI HA CPOK oT 11 1o 13 meT.

Cornmacao 4actu (6) cr. 189 YK PM, geiictBus,
npenycMoTrpenHsie yactsamiu (1), (2), (3) umm (4) ct. 189
YK PM, coBepiieHHBIE B 0CO00 KPYIHBIX pa3Mepax,
HAKa3bIBAIOTCS JIMIICHHEM CBOOOBI Ha CPOK OT 13 1o
15 ner.

CyObeKTOM MpecTyIUICHHUS, IPEIYyCMOTPEHHOTO Ya-
ctbio (1) c1. 189 YK PM, siBnsiercst puzuueckoe JuIio,
JIOCTHTIIIEe Bo3pacta 16 jet, a cyObeKTaMu IpecTyIuie-
HUH, TIpeaycMoTpeHHBIX dacTsamu (2)-(6) ct. 189 YK
PM, — numa, nocturmme Bo3pacta 14 nert.

Cornacuo vactu (1) ct. 190 YK PM, mowennuue-
€cme0, TO €CTh HE3aKOHHOE TIOTYUYCHIE UMYIIECTBA IPY-
TOro JIMIA IyTeM oOMaHa WM 3JI0yINOTpeOJIeHus J10-
BepHeM, Haka3biBaeTcs mTpadom B pasmepe ot 200 1o
500 ycIIOBHBIX €IMHHL, WIN HEOIUIAYNBAEMBIM TPYIOM
B MMOJIB3Y 00IIecTBa HA CpoK OT 120 mo 240 wyacos, win
JUIIEHUEM CBOOOIBI HAa CPOK JI0 3 JIET.

OTHOCHUTEIHHO MHKPUMUHUPYEMOTO JIEHCTBHS «MO-
HMIEHHUYECTBO, TO €CTh HE3aKOHHOE MOJYYECHHE HMY-
MIECTBAa JIPYTOTO JIMIA, HEOOXOAMMO MOAYEPKHYTH HE
COBCEM aJeKBaTHYI0 (OPMYIHPOBKY B AHCIIO3UINH,
BBIpaXKaloLled CMbICT MOLIEHHUYeCTBa. bonee moxons-
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IIIM MOXET OBITh (opMynHpoBKa: «MOIIEHHIYECTRO,
TO €CTh XHIICHHE UMYIIECTBA IPYTroTo JINIa MyTeM 00-
MaHa WA 37I0yTIOTPEOICHUS JOBEPUEM.

Cornacuo wactu (2) ct. 190 YK PM, MomeHHH4e-
CTBO, COBEpIICHHOE!

b) nByms mimu Goliee THIAMU;

C) C MPUYHMHCHUEM yiepOa B 3HAYUTEIBHBIX pa3Me-
pax;

d) ¢ ucnonp3oBaHUEM CITYKEOHOTO MOJIOKCHHUS,
HakasbiBaeTcs wtpadgom B pasmepe ot 500 mo 1000
YCJIOBHBIX €AWHUII WX JIMIICHUEM CBO60}II)I Ha CpOK
oT 2 10 6 JIeT C JIMIICHHEM B 000UX Cllydasx mpasa 3a-
HUMAaTh OIIpPENeJICHHbIE JODKHOCTH WIH 3aHUMAaThCS
oTIpeieTICHHON AesITEeNbHOCTBIO Ha CPOK /10 3 JIeT.

Cornacuno gactu (3) ct. 190 YK PM, momreHH#H-
YECTBO, COBEPIICHHOE OPraHW30BaHHOW IIPECTYITHOM
TPYIIION WK NPECTYITHOW OpraHu3aIueil, Haka3pIBaeT-
sl TUIICHUEM CBOOOIBI Ha CPOK OT 4 110 8 neT Oe3 Halo-
JKeHHs mTpada Wik ¢ HAIOKEHUEM ITpada B pasMepe
ot 1000 10 3000 yCIIOBHBIX €IMHHUII.

Cornacuo yactu (4) ct. 190 YK PM, nefictBus, mpe-
yemotpenHsle yactami (1), (2) umm (3) ct. 190 VK PM,
COBEPILEHHBIE B KPYIHBIX pa3Mepax, HaKa3bIBaIOTCs JIU-
meHneM cBoOOobI Ha Cpok OT 7 g0 10 jeT ¢ nuimeHnem
IpaBa 3aHWMAThH ONpEIEICHHBIC NODKHOCTH WM 3aHU-
MAaTbCsl OIPEACICHHOM NEATENIBHOCTIO Ha CPOK 10 S5 JIET.

MouieHHHUY€ECKUE AEHCTBUS, COBEPIICHHBIE B OCO-
00 KpYymHBIX pa3Mepax, HaKa3bIBAIOTCSA JHIICHHEM
cBOOOIBI Ha CPOK OT 8 mo 15 yer ¢ mumIeHneM mpasa
3aHUMATh OIPEICICHHBIC TOMKHOCTU WIIH 3aHUMAaThCS
OIIpeCIICHHON e TEIIEHOCTHIO HA CPOK JI0 5 JIET, B CO-
OTBeTCTBHH C yacThio (5) ct. 190 YK PM.

CyOBEeKTOM MPECTYIUICHUS, TPEIyCMOTPEHHOTO Ya-
ctbio (1) ct. 190 YK PM, siBisiercst puznueckoe Juio,
JIOCTHTIIIEE BO3pacTa 16 JieT, cyObeKTaMH HpecTyIlie-
HUM, mpeaycMoTpeHHbIX dacTsamu (2)-(5) ct. 190 YK
PM, — dusuueckue auila, JOCTHTIINE Bo3pacTa 14 jeT.

Cormacuo gactu (1) ct. 191 YK PM, npucsoenue
YyoHCco20 UMyujecmed, TO €CTh XHINCHHE HMMYIIeCTBa
JIPYTOTO JHUIlA, BBEPEHHOTO B YIPAaBICHIEC BHHOBHOMY,
Haka3bIBaeTcs mrpadom B pazmepe 10 500 yCIOBHBIX
€IMHUI] W JINIICHHEM CBOOOJBI Ha CPOK IO 3 JET ¢
JMUIICHUEM WK 0e3 JIMIICHUS B 00OMX CITydasx IpaBa
3aHHMATh OIPENCICHHBIC TOMKHOCTU WIH 3aHUMAThCS
OTIpE/ICJICHHOM IS TENIFHOCTBIO Ha CPOK /10 3 JIeT.

Cornacuo yactu (2) ct. 191 YK PM, npucBoenue
YY)KOr0 UMYIIECTBA, COBEPIICHHOE:

b) nByms nnu 6osee JIMIamMu;

C) C MPUYMHEHNEM y1iepOa B 3HAYUTEIHHBIX pa3Me-
pax;

d) ¢ ucnonp30BaHUEM CITYKEOHOTO MTOJIOKEHHUS,
Haka3piBaeTcs mTpadom B pasmepe ot 500 mo 1000
YCJIOBHBEIX €IWHHUIl WIH JHUIIEHHEM CBOOOIBI HA CPOK
oT 2 70 6 JeT C JUIICHHEM B 000UX CITydasx Impasa 3a-
HUMATh OIPCICICHHBIC JOJDKHOCTH WM 3aHUMAThCS
OTpeieNICHHON JCSITeILHOCTHIO Ha CPOK JIO 5 JIeT.
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Cornacuo gactu (3) cr. 191 YK PM, neiicTus,
npexycMoTpenHslie yacTsamu (1) wiu (2) ct. 191 YK PM,
COBEPILECHHbIE OPraHU30BAaHHOM MPECTYNHON Tpynnon
WIN TPEeCTynHOW opraHm3anueil, HaKa3bIBAIOTCS IH-
mIeHreM CBOOOIBI Ha CPOK OT 4 10 8 JIeT ¢ JUIIeHuEM
IIpaBa 3aHUMaTh ONPE/ICICHHbIC JODKHOCTH WIIN 3aHHU-
MarbCsl ONPEAETICHHON AEeITENbHOCTHIO Ha CPOK OT 2 110
5 mert.

Cornmacuo uactu (4) cr. 191 YK PM, neiictBus,
npexycMmoTpensslie yacTsamu (1), (2) umm (3) c. 191 YK
PM, coBepieHHbIE B KPYIIHBIX pa3Mepax, HAKa3bIBAIOT-
Cs1 TUIICHHEM CBOOOIBI Ha CPOK OT 7 10 12 JeT.

Cornacuo dactu (5) ct. 191 YK PM, neiicTBus,
npexycMmoTpennsie yacTsamu (1), (2) umm (3) c. 191 YK
PM, coBepmieHHBIE B 0CO00 KPYITHBIX pa3Mepax, Haka-
3BIBAIOTCS JIMIICHUEM CBOOOIBI Ha CPOK OT 8 1o 15 met.

Cormmacao wactu (1) ct. 192 YK PM, kapmannas
Kpadica, TO €CTh ISHCTBHE C LENbI0 XUIECHHUS Y APYTOTO
JIMIa [EHHOCTEH M3 KapMaHOB, CYMOK WJIM M3 APYT'HX
HaXOSIIMXCS Y JIUIa TPEIMETOB, HAKa3bIBAETCS IITpa-
¢om B pasmepe ot 300 1o S00 yCIOBHBIX CIUHUII, WIH
HEOIUTaYMBaEMbIM TPY/IOM B TI0JIb3Y O0IECTBa Ha CPOK
ot 180 mo 240 vacoB, WU JIUIIEHUEM CBOOO/IBI HAa CPOK
710 2 JIeT.

Cornacuno gactu (2) ct. 192 YK PM, kapmaHHas
Kpaxa, COBepIICHHA:

b) nBymst unm Goree muaMu,

HaKa3bIBAaETCs JUIICHHEM CBOOOBI HA CPOK IO 4 JIeT C
HajoxeHrneM mrpada B pazmepe ot 200 go 1000 ycmos-
HBIX CIUHUII.

Kapmannast kpaxa B KPYIHBEIX pa3Mepax, COTIIACHO
gactu (3) ct. 192 YK PM, Haka3wsiBaeTCs JTHIICHUEM
cBOOOABI Ha CPOK OT 4 1m0 7 JeT, a KapMaHHAasl Kpaxa
B 0c000 KPYITHBIX pa3Mepax HaKa3bIBaeTCs, COIVIACHO
yactu (4) c1. 192 YK PM, numeHreM cBOOO/BI Ha CPOK
ot 6 o 10 ner.

Coracuo gactu (1) ct. 192! YK PM, yeon mpanc-
nopmuozo cpeocmea 6e3 yeau e2o XuujeHus HaKa3bIBa-
ercs mTpadom B pasmepe ot 500 mo 1000 ycimoBHBIX
€IMHUII WIN JIMIIICHHEeM CBOOOIBI Ha CPOK OT 1 roma 1o
3 ner.

Cornacuo vactu (2) ct. 192! VK PM, T0 *e neii-
CTBHE:

a) COBEpILEHHOE JIBYMsI MK OoJiee JTHLaMHu;

b) conpsbkeHHOE C HACHIIMEM, HE OTTACHBIM IS JKU3-
HU WJIU 3/10POBbsI IIOTEPIIEBILIETO, JINOO C Yrpo30i Npu-
MCHCHUS TAKOT'O HACHUJIUA,

C) COBEpIIEHHOE ITyTeM IPOHHKHOBEHHUS B Tapak,
JIpyroe MOMENICHUE WM Ha OTPaKACHHYIO WIIM OXpa-
HAEMYIO TEPPUTOPHUIO,

HaKa3bIBAaETCs JIMIIIEHHEM CBOOOIBI Ha CPOK OT 3 10 5
JIET.

Cormmacuo gactu (3) ct. 192! YK PM, neiictBus,
npeaycMotpernbie yactamu (1) wmm (2) cr. 192! VK
PM, compsipkeHHBIE ¢ HACHIIMEM, ONACHBIM JUISL KU3HU
WIH 3/10pOBbsI MOTEPIIEBIIET0, JINO0 ¢ Yrpo30i mpuMe-



International scientific journal ,,Law and Politology”

Me:xayHapoaHblii HayuHbIi xkypHaJ «IIpaBo ¥ moJauToI0rUsD)

2016, Ne 33

YI'OJJOBHASI OTBETCTBEHHOCTD 3A TIPECTYIIVIEHUA TIPOTUB COBCTBEHHOCTH
1O 3BAKOHOJATEJIBCTBY PECITYBJINKHU MOJIJIOBA

HEHMsI TAKOTO HACHJINS, HAKa3bIBAIOTCS JHILICHUEM CBO-
00mBI Ha CPOK OT 5 0 7 JIeT.

Cornacuo cr. 1922 YK PM, yeon mpancnopmmnozo
cpeocmea ¢ HCuBol Mo, a maxdice maio6020 CKOmda
0e3 yenu xuujenus, TOBICKIITHN:

a) opuy UMYIIECTBA;

b) Tsoxenoe 3aboneBaHue MM rHOENb YTHaHHOTO
CKOTa,

Haka3piBaeTcs mTpadom B pasmepe ot 300 mo 700
YCIIOBHBIX €AMHUI[ MM HEOoIJayMBaeMbIM TPYIOM B
noJb3y obmectsa Ha cpok oT 180 1o 240 gacos.

Cornacuo ct. 193 YK PM, neszakonnoe noanoe uiu
yacmuyHoe 3aeiadenue Yyxicoll Heo8UNCUMOCMbIO, CO-
BEPIICHHOE C MPUMEHEHHEM HACHUIHS WIH C yTPO30H
€ro MpUMEHEHNs, TH00 IMyTeM YHHUTOXKEHHSI WIIH TIepe-
MEIIEHHUs] MEKEBBIX 3HAKOB, HaKa3bIBaeTCs MTpPadoM B
pa3mepe 1o 1000 ycnoOBHBIX €AMHMI, WM HEOIUIAYH-
BaeMBbIM TPYJIOM B ITOJIB3Yy oOmiecTBa Ha Cpok oT 150 1o
240 4yacoB, WK JUIICHUEM CBOOOMBI Ha CPOK OT 1 Toma
JI0 2 JIeT.

Crates 193 YK PM, k coxaneHuio, He Ipenycma-
TPUBAET YIOJIOBHOM OTBETCTBEHHOCTH 3a HE3aKOHHOE
3aBJIaJIeHHE YY)KOM HEIBHKHUMOCTHIO APYTUMH CIOCO-
6amu.

Ha mpakTuke Hepeako BCTPEUarOTCs ClydaH, KOrja
OIIMH M3 COBMECTHBIX COOCTBEHHHMKOB HE3aKOHHO 3a-
BJIaJI€BAaCT HEIBI)KMMOCTBIO JPYroro COOCTBEHHHKA
crocoOoM, He yka3zaHHBIM B cT. 193 YK PM, u TOT BHI-
HYX/IE€H UINTeIbHOe BpeMs OOpOThCS 32 BOCCTaHOB-
JEHHE CBOMX IpaB B mopsuke, ycranoiaeHHoMm ['TIK
PM. Tlonaraem, uto cT. 193 YK PM cnenyet u3MeHUTs,
YCTaHOBUB YTOJIOBHYIO OTBETCTBEHHOCTh 3a 3aBiajie-
HUE YyXKOI HEeBHKMMOCTBIO JIIOOBIM CITOCOOOM.

Cornacuo vactu (1) ct. 194 YK PM, xuwenue asnex-
MpUYecKou U Menyio6oll IHepauu Uiy 2asa Uiu ux He-
3AKOHHOE UCNONb308aHUe TIOMUMO CO3IaHHBIX B yCTa-
HOBJICHHOM TIOPSAIKE CUCTEM ydeTa JINOO depe3 Takue
CHCTEMBI, MOBPEXKJCHHBIE MOTPEOUTENEM, TPUINHUB-
mee ymep0 B KpyIHBIX pa3Mepax, HaKa3bIBaeTCs IITpa-
¢om B pazmepe ot 500 mo 1500 yCTOBHBIX €IUHHUII, WITH
HEOIUTAYNBAEMBIM TPYAOM B TOJB3Y O0IIEcTBa Ha CPOK
ot 180 o 240 yvacos.

[IpaBonpuMeHnTENbHAST TPaKTHKa B YTrOJOBHOM
chepe mpeanongaraeT KOPPEeKTHOCTh (HOPMYIHPOBOK,
WIN DIIEKTPUYECKast M TEIUIOBasi SHEPTUsl He o0nanaeT
NpU3HAKAMH, NMPHUCYIIUMH TpeaMeTy xuiieHus. O0b-
eKT XHIIEHHUS — OOIIeCTBEHHbIE OTHOLIEHUS IO TIOBOIY
COOCTBEHHOCTH, a MPECTYNMHOE JCHCTBHE MO U3BATUIO
03HA4YaeT BBIXOJ IMOXHUINIEHHOTO HMYINECTBAa W3 BIa-
JCHUS TTOTEPIIEBIIETO W €r0 OOpalleHHe BO BIaJCHHUE
BHHOBHOTO. DIJIEKTPHYECKass W TEIUIOBas JSHEPIHs He
MOTYT HAaXOIWTHCS B YbEM-THOO BIAJACHUH, MO0 BbI-
paboTKa SHEPruM MpearoNaraeT u ee OJHOBPEMEHHOE
rorpedIIeHIE.

Cornacao yactu (2) cr. 194 YK PM, Te xe neit-
CTBHsI, IPUYMHUBIINE yuiepOd B 0c000 KPYIHBIX pas-
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Mepax, Haka3bIBaroTcs mTpadom B pazmepe ot 1500 1o
3000 ycOBHBIX €IMHHUII WM HEOTIAYNBAEMBIM TPYIOM
B ITOJIB3Y OOmIecTBa Ha cpok 240 gacos.

Cormacuo gactu (1) ct. 196 YK PM, npuuunenue
uMyuecmeeHHo20 yujepba 6 KpynHwlX pasmepax coo-
cmeeHHUKy TyTeM oOMaHa WM 3JI0yTOTPeOICHUS T0Be-
pUeM, IpH OTCYTCTBUHU MPU3HAKOB XHUIICHUS, HAKa3bI-
Baercs mrpadom B pazmepe 10 200 YCIOBHBIX SIUHUIL
WIA HEOIUTaunBaeMbIM TPYJOM B IIOJIb3y OOLIECTBa Ha
cpok oT 180 no 240 4yacoB ¢ NHIICHUEM WK 0€3 JIHIIe-
HUsI B 000MX Clyd4asix IpaBa 3aHUMarTh OIpe/e/iCHHbIC
JIOJDKHOCTH WMJIM 3aHUMATBCS OTIPE/ICIICHHON JIesTellb-
HOCTBIO Ha CPOK OT 2 110 5 JIeT.

Cornacuo gactu (2) cr. 196 YK PM, T0 *e nmeit-
CTBHUE, COBEPIIEHHOE:

b) nByms unu Oosee nUIaMu,

Haka3piBaeTcs mrTpadom B pasmepe ot 200 mo 500
YCIIOBHBIX CIUHUI], WJIH HCOIUIAYUBACMBIM TPYIOM B
mone3y obmiecTBa Ha cpok ot 180 mo 240 gacoB, wiau
JUIICHUEM CBOOOJIBI Ha CPOK 10 2 JIET.

Cornmacuo uactu (3) cr. 196 YK PM, neiictBus,
npexycMoTpeHHsle yacTamu (1) unu (2) ct. 196 YK PM,
COBEpIICHHEIE!

a) OPTaHM30BaHHOM MPECTYMHOI TPYNIOi MiIN Tpe-
CTYIIHOW OpraHusanuen,

HakaspIBatoTcs mrpadom B pasmepe ot 500 mo 1000
YCIIOBHBIX €IWHUI] WU JTUIIEHUEM CBOOOIBI Ha CPOK J0
3 ner.

CornacHo wactu (4) ct. 196 YK PM, npuunnenue
MMYIIECTBEHHOT0 yuiepda B 0c000 KpYIHBIX pa3Mepax
myTeM oOMaHa WM 3J0yHOTpeOJCHHs JIOBEpHEM, INPH
OTCYTCTBHH IIPU3HAKOB XUINCHUS, HAKa3bIBACTCS IITPA-
¢om B pazmepe ot 1000 10 2000 yCITOBHBIX CTUHUIL WITH
JIMIICHUEM CBOOOJIbI Ha CPOK 10 3 JIET.

Cornacuo gactu (1) ct. 197 YK PM, ymvrunennoe
VHUYMOCEHUE UNU NospexcOeHUe UMY ecmsd, TIPUIn-
HUBIIME ymepO B KPyIHBIX pa3Mepax, HaKa3bIBAIOTCS
mrpadom B pasmepe 10 1000 ycTOBHBIX €AMHUII WU
HEOITAYNBAaEMBIM TPYAOM B IIOJB3Y 00IIEeCTBa Ha CPOK
240 4gacoB. HeoO6XoguMO OTMETHTH, YTO AMCIIO3HIIHS
cT. 197 He conepKUT yKa3aHUs Ha «IyKO€ HIMYIIECTBOY,
XapaKkTEepHOTo JUIsl MPECTYIUICHHS TPOTHB COOCTBEHHO-
ctu. OTcrona MO)KHO 000CHOBaHHO MPEIIIONIOKHUTD, YTO
MIPEMETOM JIaHHOTO MOCATaTeNbCTBA MOXET OBITh H
HMMYIIECTBO, MPUHAAJIEKaIee BHHOBHOMY, B TOM YHCJIC
U Ha npaBax cOOCTBEHHOCTH.

Cornacuo dactu (2) ct. 197 YK PM, Te xe neit-
CTBHSL:

a) COBEpPIICHHBIC ITyTEM IOKOTa, B3PhIBA WU APY-
THM OITaCHBIM CIIOCOOOM;

b) coBepmieHHBIE Ha TOYBE COIMANBHOM, HAIHO-
HaJBHOU, PAaCOBOM OO PEeTUTHO3HON HEHABHUCTH;

C) COBEPILICHHBIC B OTHOIICHUH JIUIIA B CBSI3U C BHIOI-
HEHHEM WM CITy’KeOHOTO MM OOIIECTBEHHOTO JI0NTa;

d) moBexIe Mo HEOCTOPO)KHOCTH CMEPTH YEIIOBEKa,
HaKa3bIBAIOTCS JINIIEHHEM CBOOOBI Ha CPOK /10 6 JIeT.
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Bauepuii KYIIHUP

[To Hamemy mueHu0, 9acthb (1) ct. 197 YK PM cie-
IyeT W3MEHHTb, TIOBBICUB OTBETCTBEHHOCTh 10 2 JIET
JUIIEHUS CBOOOIBI.

Cormacao gactu (1) ct. 199 VK PM, 3apanee ne
obeujanHbvle npuobpemenue UL CObIM UMYUIECTEA, 3d-
68€00M0 000bIMO20 NPECMYNHBIM HYMeM, HaKa3bIBAIOTCS
mrpadom B pazmepe oT 200 1o 400 ycIOBHBIX eANHUIL
WIM HEOIUTaunBaeMbIM TPYJOM B IIOJIb3y 0OILIecTBa Ha
cpok ot 120 g0 180 yacos.

Cornacuo dactu (2) ct. 199 YK PM, Te xe naeit-
CTBHSI, COBEPILICHHBIE:

a) IByMsl HJIH OoJiee JINIaMu;

b) B BUIIE TPOMBICIIA;

C) B KpyIHBIX pa3Mepax,

Haka3pIBatoTcs mrpagom B pasmepe ot 300 mo 600
YCIIOBHBIX €IWHUI], WJIN HEOIJIadMBAaEMBIM TPYIOM B
monb3y obmecTBa Ha cpok ot 180 mo 240 wacos, wimu
JIMIICHUEM CBOOO/BI HA CPOK 10 3 JIeT.

Cormacao uwactu (3) cr. 199 YK PM, neiictBus,
mpeaycMoTpeHHble yacThio (1) uimu myHkTamu a) u b)
yactu (2) ct. 199 YK PM, coBepuieHHbIe B 0000 KpyII-
HBIX pa3Mepax, HaKa3bIBaloTCs MTpagdoM B pazmepe OT
500 1o 1000 yClIOBHBIX €IUHMII HJIW JTUIIEHHEM CBOOO-
JIbI Ha CPOK 10 5 JIeT.

B 3akmroueHue, B Ka4eCTBE BBIBOAOB, JIOTUYHO OT-
MeTuTh cieaytomee. OxpaHa mpaB cOOCTBEHHHUKA SIB-
JII€TCS HENPEMEHHONM KOMIIOHEHTOH JeATENbHOCTH
M000T0 rocyaapcTBa, KOTOpoe 00SI3aHO TapaHTUPOBATH
CTaOMIBHOCTH OTHOIIEHUH COOCTBEHHOCTH, 0OecIeun-
Basl YCJIIOBUS MX 3allUTHI.

®opMBI peanu3anuy 3Toi PyHKINN pa3IMYHBI B pa3-
HBIX ToCyapcTBax. Pazauuusi, B 0CHOBHOM, 00yCIIOBIIE-

HBI CBOMCTBAaMHU OOBEKTOB, BOBIEKAEMBIX B OTHOIIICHHS
COOCTBEHHOCTH, a TaKXe M3MEHEHUEM IO/ UX BIUSHU-
€M CaMoro COAep)KaHHs dTHUX OTHOIIEHUH. OOIIHUM XKe
SBJISIETCSl IPUMEHEHHE YTOJIOBHOTO TMpaBa B IEJIOM H
ompeeseHue Kpyra AestHUM, copepiKalluxX MPU3HAKU
KOHKPETHBIX COCTABOB NPECTYIUICHUU, BKIIOUas UX B
Pa3IeIbl U TJIaBbI O MPU3HAKaM OOIIHOCTH HX POIIOBO-
ro 00BEKTa W MOCICIOBATEIFHOE PACIIONOKCHIE ITHX
TPYIII, a TaK)Ke KOHKPETHBIX COCTABOB BHYTPH HUX OT-
HOCHUTEIIFHO JPYT IPyTa B 3aBUCHMOCTH OT COITHAIBHOM
3HAYMMOCTH OOBEKTa IOCATATENHCTBA U 3aHIMAEMOTO
UM MeCTa B HEPAPXHUU CONHAIBHBIX IICHHOCTEH.
[IpecTymiienne npOTHB COOCTBEHHOCTH
IPEIyCMOTPEHHOE YTOJIOBHBIM 3aKOHOM OOIIECTBEHHO

9TO

OMacHOE, BUHOBHOE, HaKa3yeMoOe JESHHE, COCTOSAIICE
B COBEPIIICHHE C KOPBICTHOU I[CJIbI0 MTPOTUBOMPABHOTO
0€3BO3ME3THOT0 M3BATHS M (WJIN) OOpalleHHs Yy»KOTo
HMMYIIECTBA B MOJIb3Y BAHOBHOTO WJIH APYTUX JIHII, IIPHU-
YUHHBIICE YIIepO COOCTBEHHUKY WM WHOMY BIIAJCIb-
Iy 3TOTO UMYIIECTBA.

OO01mue npUYHBl KOPBICTHOM MPECTYIMHOCTH KOpe-
HATCA B MPOTHBOPEUHSIX OOIMIECTBEHHOTO Pa3BHUTHUS, B
KpaiiHe HeOJIarOMPHUATHBIX TCHIACHIIUAX B YKOHOMHUKE H,
MPEeXJe BCETO, B CHIIy PEalbHO CYIIECTBYIOMIHUX KpH-
3UCHBIX SIBJICHUM B NOJIMTHUYECKOW, COLMAIBHON U 1y-
XOBHO# cepax.

Hns 6onee 3hpPEeKTUBHOIO MPOTHUBOACHCTBHUS KO-
PBICTHOM TPECTYHHOCTH HEOOXOIUMO KOMIUICKCHOE
COYCTaHHE Mep OOMICH MPOPIIAKTUKH U CIICIIUATBHBIX
Mep, OPUCHTHPOBAHHBIX HA 3alUTy JIMYHOCTH, OOIIe-
CTBa M COOCTBEHHOCTH OT IPECTYIHBIX MTOCATATEIHCTB.
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YI'OJJOBHAS OTBETCTBEHHOCTD 3A TIPECTYIIVIEHUSA ITPOTUB COBCTBEHHOCTHU
1O 3BAKOHOJATEJIBCTBY PECITYBJINKHU MOJIJIOBA

Summary

Regarding some aspects of criminal liability on crimes against property in the legal framework of the Republic
of Moldova. Economic attitudes of the property make a basis of any society, and legal regulation appears and kept,
first of all as system of the norms fixing, regulating and protecting the given attitudes. In conditions of modern
Moldova the property has exclusive value in connection with that it is basis of political and economic radical
restructurings, a source of democracy, an indispensable condition of construction of a lawful state. That is why
protection of existing attitudes of the property — the major problem of any legal system, its core finally.

In the given work the urgency of the chosen theme is reflected, the concept and a general characteristic of

crimes against the property, and also a regulation of the given crimes in the legislation of Republic Moldova are
analyzed.
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Buraiue TAMYPAPD,

KaH/U/1aT I0pUINYECKUX HayK, TOUEHT Kadeapbl
MyOJIMYHOTO TpaBa, TUPEKTOP JOKTOPCKOH (aCITMpaHTCKOM)
ikoJisl «IIpaBo» CBoOOIHOTO MeXTyHapOIHOTO
yHuBepcurera Monzossl

K BOITPOCY O POJIA U 3BHAUUMOCTHU JUCTIUTIJIUHBI «MEXKIYHAPOJHOE
I'YMAHUTAPHOE ITPABO» JJISA OPUJUYECKHUX ®AKYJIBTETOB B KOHTEKCTE
MEXKIAYHAPOJIHBIX OBA3ATEJIBCTB TOCYJAAPCTB
(na npumepe Pecnnyonnkn MoJioBa)

Haunewm c Toro, 4to MekayHapoJHOE T'YMaHUTapHOE
npaBo (MI'TI), Oymyun 0co0ol OTpaciiblo MEXAYHAPOI-
Horo nmyonunyHoro npasa (MIIIT), siBisieTcst oqHOBpEeMeH-
HO U caMo¥ JIpeBHel ero oTpacibio. MI3BecTHBIE Ha Po-
TSOKEHUH BEKOB I10JI Ha3BaHUEM «IIPaBO BOMHBI» COOT-
BETCTBYIOIIIME €T0 MOJI0KEHHSI IPU3HABAINCH B KAYECTBE
OOBIYHBIX HOPM, B OCHOBY KOTOPBIX OBLTH 3aJI0KEHBI 00-
IIIEYEI0BEYECKUE IEHHOCTH, OTPaXKaroIie I'yMaHHOCTb
U CHPaBEIJIMBOCTD, KOTOPBHIE JOJKHBI OBITh HPHUCYIIH
mobomy obmiectBy. HecMoTpst Ha TO, 9TO «3aKOHBI U
00BIYan BOMHBEIY Tpy0O HapyIIaIHCh B XOIE IPaKTHUe-
CKH BCEX BOOPYKEHHBIX KOH(JIMKTOB, HE MOXKEM COIJIa-
cuThes ¢ TeM, uto MI'TI He B cocTOSTHUM 00€CIIEUnTh CO-
OJIrOIeHHE €TO TIOJIOKEHHH. 3/1eCh HE0OXOIMMO OTKPHITO
yKa3aTh Ha TO, 4TO HecoOmonenue nojokenuin MI'TI vu
B KoeM ciydae He spisercd BuHoit MI'TI, a Hanpotus —
3TO MPOUCXOIUT B CBSA3U C TE€M, UYTO Ha pa3HBIX dTamax
Pa3BUTHS B Pa3NUYHBIX TOCYIapCTBAX YCTaHABIMBAIOTCS
OTIpe/IeIIEHHBIE PEKUMBI, HE JKENAaIoIIHe COOMI0aaTh HOp-
mbl MI'TI, 4TO, B CBOIO OYepenb, CTAHOBUTCS MPEAJIOrOM
JUIsl COBEPLIEHMS] BOCHHBIX MPECTYIUIEHHH. XOTENOCh
OBl OTMETHUTD, YTO B JAHHOH CUTYyaI[H OTBETCTBEHHOCTD
JIOXKUTCS Ha OOIIECTBO JAHHOTO TOCYNapCTBa B ILIEJIOM,
IIOCKOJIBKY UMEHHO OHO BHHOBHO B HE)XEJIAHWW WM B
HEBO3MO)KHOCTH TTOJYMHSTHCS OOIIETTPU3HAHHBIM YeJ0-
BEYECKUM HjeaIaM.

PeansHoCTh TakoBa, yto MI'TI — enquHCcTBEHHAs OT-
pacie MIII, 1 NpUMEHUMOCTH €ro 00yCIOBJICHA HAJIH-
YHeM BOOPYKEHHOTO KOH(IMKTA, B TOM YHCJIE MEXIY-
HapOJIHOTO JINOO0 HEMEXIYHAPOJHOTO, MECTHOTO Xapak-
Tepa. OKOHUAHUE «XOJOTHOW» BOWHBI mo3Bosmiao MITI
BBIWTH U3 «CIISTYKH», KOCBEHHO OOYCJIOBICHHOHN NPOTH-
BOCTOsIHMEM 3amazga U BocToka, HecMOTps Ha ycuius,
MIPEATIPUHIMABIINECS MEXIyHaPOIHBIM COOOIIECTBOM B
uenoM 1 MexnyHaponueiM Komurerom Kpacnoro Kpe-
cra (MKKK) B wactHOocTH. BO3HUWKIIE BOOpPY>KCHHEIC
KOHQIHUKTHI B KOHIIE XX BEeKa B pa3MUHBIX YaCTIX CBE-
Ta U UX KaracTpoduyeckue MocieacTBUs — JINIIb OIUH
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13 apryMEHTOB B OAJEPKKY uaeu o 3Hauumoctu MITI.
Tor dakr, yto pacnpocrpanenue 3Hanuii o MI'TI ocra-
€TCsl aKTyaJbHbIM, BCE Yallle OATBEPKAAETCS, K COXa-
JICHUIO0, Ha MPOTHKEHUH NOocieaHux yeT. Kazanoch Obl,
YTO MPECTYIUICHUS, COBEPIICHHbIE B OTHOIIEHUU TPaXK-
JIAHCKOTO HACeNeHUs W BOCHHOIUICHHBIX, MPUMEHEHHE
3aMpEeICHHBIX METOIOB U CPEICTB BEJACHUS OOCBBIX JIeii-
CTBUM OCTaJIMCh B MUCTOPHUH IOCIE BhIHECEHHBIX HropH-
6eprckuM n TOKHICKMM MEXITyHAPOIHBIMUA BOCHHBIMH
TpuOyHaIaMH TIPUTOBOPOB, 10 OKOHYaHWU BTOpoit mu-
poBoii BoitHE. Mexay TeM BOWHBI BO BreTHame u Ad-
TaHWCTaHEe, Pa3BsI3aHHBIC B MIEPUO]] «XOJIIOJHOI» BOIHEI,
BOOPY)KCHHBIC KOH(IUKTHI Ha TEPPUTOPUU OBIBIICH
IOrocnaBuu Ha npoTskeHuu 90-x T, reHouua B Pyanne
B 1994 r., BoeHHble onepanuu Ha Tepputopun HMpaka u
Adranucrana B Hadane 2000-x ronoB, «aHTUTEPPOPHU-
cTudeckas» onepaunus B UeuHe, poCCUNCKO-TPY3UHCKUN
BOOpYKeHHBIH KOoHGIUKT B aBrycre 2008 roma, ATO Ha
TeppuTopun Yikpaussl B nepuon 2014-2015 rr., Boopy-
skeHHbIH KOH(IUKT B Cupun, asmwmiics ¢ 2011 & u T.1.,
SIBIISTFOTCS] HATJIITHBIM IIPUMEPOM TOTO, UTO TOCYyAapCTBa
MIPOIOIDKAIOT UTHOPHPOBATH B3ATHIC Ha ce0S MeXITyHa-
pOIHEIE 0053aTENHCTBA, B TOM YHCIIEC TIOJINTHYECKUE, MO-
paJIbHBIC U TIPaBOBHIC.

[Moyemy Tak 3HAYUMBI MOpATBHEIC 00S3aTEIHCTBA?
OudeHb IPOCTO, a TNIABHOE JIOTHYHO, IIOCKOIBKY O0IIeH3-
BecTHO, 4T0 HOpMbI MI'TI monaratorcst Oombilie Ha MO-
paJIbHBIE YCTOH, HEXXETH Ha cyry0o npaBoBsie. Wiy, cka-
3arh uHave, nonoxeHus MI'TI B Oomnbieii yacTu mpen-
CTaBJIAIOT COOOW HEKOE HOPHIMYECKOE MOATBEPIKICHUE
HEOOXOAUMOCTH COOJIIOAEHHUS OOIIEYETOBEUECKUX IIEH-
HOCTEH, OCHOBaHHBIX Ha Mopanu. C OpeBHEHIINX Bpe-
MEH «3aKOHBI W 00BIYad BOWHBD» OCHOBEIBAJIUCH HA pe-
JUTAO3HBIX KOHIICTIINAX, ANHBIX U BCEX COOOIIeCTB,
HE3aBUCUMO OT KOH()ECHH, a ydJacTHe PEIUTHO3HOTO
IEpPCOHAaIa B COCTaBE BOOPYKEHHBIX CHJI, B TOM YHCIIE
PEryJIMpOBaHUE UX MPABOBOI0 CTAaTyCa MEXAYHAPOIHbI-
MU HOpMaMH, SIBIIIETCS IPKUM TOMY IOJITBEPKICHUEM.
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s Pecniyomuku MomoBa nporiece 03HaAKOMIICHHS
¢ MI'TI Hagancs B yCIOBUSIX ONPEAEICHHOTO I0pUInye-
CKOTO BaKkyyMa, a TaKke ¢ BOSHUKHOBEHHEM BOOPYKEH-
Horo koH(uukTa Ha JHectpe BecHoit 1992 r. TlonsTus
«l"aarckoe mpaBo» u «JKeHeBckoe mMpaBo» ObLTN OOJBIIE
9K30THYECKUMH, HECMOTpPSI Ha TO, 9TO HOPMBI, COCTaB-
JSIOIMINE TaK HA3BIBAEMOE <GIIPO» TPaBa BOOPYKEHHBIX
KOH(JIMKTOB, HA TOT MOMEHT IPHU3HABAINCH YaCTHIO
OOBIYHOTO MEXIYHApomHOro mpapa. CrpaBeTHBOCTH
pany HeoOXOAMMO OTMETHTb, YTO BhIIIECKAa3aHHOE, TAKE
€CJIM U KOCBEHHO, HO 0Ka3aJI0 OIPEEICHHOE BIUSHUE Ha
BO3HHKHOBEHHE JIICKYCCUI OTHOCHTEIILHO HEOOXOINMO-
CTH BKJIIOYEHHS] HOBOI AMCIMIUIMHBI B yYeOHbIE TUIAHBI
(axyIbTETOB IOPUIAMYECKOTO ITPOPHIISL.

B Pecniy6onike Mosnosa MI'TI kak y4eOHast nucuu-
TUTMHA BIIEPBBIE OBUIO BKIIFOUYEHO B yUeOHbIE IPOTrPAMMEI
B 1998 1., 0OMTHOBpPEMEHHO B JBYX BBICIINX y4EOHBIX 3aBe-
neansax — CBoOogHOM MeXIyHapOZHOM YHHBEPCHUTETE
Momnnossl nu Axkagemun monuimn «ltedan ven Mape
MB/I PM». ITo MHEHUIO SKCIEPTOB, BKIIOUEHUE TAHHOM
JTUCHIUATUIAHBI B YIeOHBIH TUIaH OTIMYHO BIFICHIBAIOCH B
00s13aTenbCTBa, B3sAThIC HAa cebs PecryOnukoit Monosa
nipu parudukayy B 19993 rony JKeHeBCKMX KOHBEHIIUH
(1949 r) u lononHUTENBHBIX MPOTOKOIOB (1977 ).

U 3neck, B KOHTEKCTE B3STHIX TOCYIapCTBaMH 00s13a-
TEJICTB, XOTEJIOCHh OBl HATIOMHUTD TOT (DaKT, YTO IPUMe-
HumocTh MI'TI Bo BpeMeHu (rationae temporis) OCHOBBI-
BaeTCs Ha TPeX BUJAX HOPM:

1) HOpMax, NPUMEHSIEMBIX HETOCPEACTBEHHO BO
BpeMsI BeJeHHsI OOEBBIX AEUCTBHH, PETYIHPYIOMINX HE-
MTOCPEICTBEHHO COCTOSTHIE BOWHEI,

2) HOpMax, IPUMEHSIEMBIX IO OKOHYaHUH aKTHBHOM
(ha3bl BOOPYKEHHOTO KOH(IMKTA, PEeryINPYIONINX TaKHhe
WHCTHTYTHI, KaK MpPaBO OKKyHAllMH, BOCCTAaHOBJICHHE
MTOCTKOH(IMKTHOM CUTyaIuy, 0OMEH BOCHHOIUIEHHBIMH,
BO3BpAIllEHHE TPAXIAHCKOTO HACENIeHUs, MOUCK JIHII,
MpornaBIInuX 0e3 BECTH, U T.1.;

3) HOpMax, MpUMEHEHUE KOTOPBIX HE CBSI3aHO HEIO-
CPEACTBEHHO C COCTOSIHUEM BOMHEI de facto.

MMeHHO TpeTuil BUJ HOPM U COOTBETCTBYIOLLUE UM
TIOJIOKEHUS SIBIIIIOTCS. TEM HEOOXOOUMBIM apTryMeH-
TOM, KOTOPBIH OTpenensieT HeoOXOANMOCTb COXPaHEHUS
yaebHo#t mucnurummasl 1o MI'TI B menmsx pacmpoctpa-
HEHWsI 3HAaHUU TIPH TTOATOTOBKE OyIyImux FOpUCTOB. UTO
kacaetcst CBoOOHOTO MeXIyHapOTHOTO YHHUBEPCUTETA
MonoBBbI, OTMETHM, YTO J0 IPHHSATHS HOBOTO 3aKOHO/1A-
TENBCTBA B 00NacT 00pa3oBaHMsl, OTMEHHUBIIETO paHee
CYIIECTBOBABIINE CIEIUAIN3AINN JUISl CTYJCHTOB, KypC
no MI'TI yuTtancs UCKIIOUUTENHHO NPU CHeUATU3alNuN
M0 MEXAyHapoJHOMY IpaBy. BepHo u To, 4TO ¢ camoro
HayaJia B By3€ IPOBOAMIIACH ITOJIUTHKA, HAalIpaBIEHHAsI Ha
TO, yT0OH!I Mpenonasanne MI'TI He orpann4mMBaIOCh crie-
nuanu3anuue no MexayHapogHoMy npasy. Takol mon-
X0l OOBACHSETCS TEM, UTO Jake Cyry0o TEOpeTHUEeCKH
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MI'TI 66110 HEOOXOAMMO HE CTOIBKO OYTYIIHM FOPUCTAM-
MEXIYHapOIHHKaM, CKOJIBKO TE€M, KTO CHEeIHaIH3UpyeT-
Cs TIO TPaXkJITaHCKOMY M YTOJIOBHOMY IIpaBy. B kauecTe
apryMeHTa, OMATh XK€ YHCTO TEOPETHUYECKHU, MPHUBEIEM
TOT (haKT, YTO HMEHHO BBITYCKHUKU AaHHBIX CHELHAIU-
3aIiii, KaK MPaBUIO, PabOTAIOT B CHIIOBBIX CTPYKTypaXx,
KOTOPBIE B YCJIOBHAX IOTEHIMAIBHBIX BOOPYKCHHBIX
KOH(IUKTOB OyIyT OTBETCTBEHHHI 3a 0OECIICUEHHE CO-
omonerns monoxeHuit MI'TL, Torga kKak CTYICHTSHI, TIPO-
HIeIre CHeNUaau3altio 10 MEXTyHapOIHOMY IIpaBy,
KaK IpaBWJIO, HE CONPUKACAIOTCA HEMOCPEICTBEHHO C
«3aKOHaMH M 00BIYasIMH BOWHEI.

JKeHneBckue KOHBEHLIMHM, COCTaBIAIOIIME TakKk Ha-
3piBaeMoe «siapo» MITTI, cpeam mpoumx 00s3aTesnbCTB
TOCYapCcTB  INpeIyCMaTpUBAIOT  «PaclpOCTPaHEHHUE»
COOTBETCTBYIOIIMX 3HAHMH B o0mecTBe. [0BOpsi coBpe-
MeHHBIM 3bIkoM MI'TI, cunTaem, 4TO COOTBETCTBYIOLIEE
00513aTeNCTBO JOJKHO PACCMaTPUBATHCA HECKOIBKO
mupe. TonkoBanue MI'TI 10MKHO MMETH MECTO B CBe-
TE MOCIETHUX TEHICHIMH M MPOIECCOB ero Koauduka-
uu. OOIMIEn3BECTHO, UTO TaK Ha3bIBaeMoe «smpoy MITI
MIPU3HAHO YacThIO OOBIYHOTO MEK/TyHAPOJHOTO IIpaBa, a
9TOT (hakT, B CBOIO O4Yepe/ib, NPHIAET €My HUMIICpaTHB-
HBIH XapakTep, MPU3HAHHBIA B MEXAYHAPOAHOM IIpaBe
Kak 00513aTeIbCTBO erga omnes.

OTMeTuM, YTO HOMUMO U3YUYEHHS KJIACCUYECKUX IO-
noxenuit ['aarckoro u JXeHeBckoro npasa, y CTYJACHTOB
€CTh BO3MO)KHOCTh O3HAKOMHUTBCA C MEXaHU3MaMH WH-
CTUTyTa OTBETCTBEHHOCTU 3a HapyuieHue Hopm MITI,
YTO, B CBOIO OUYE€peNb, TAKKE HEOOXOAMMO paccMarpH-
BaTh B CBETE 00s3aTEIbCTBA TOCYAAPCTBA MPUBICKATH K
OTBETCTBEHHOCTH JIUII, COBEPIIMBIINX MEKAyHAPOIHbIE
MIPECTYIUICHNS, BKIFOYasi BOCHHbBIE MPECTYIUICHUS, Tpe-
CTYIIJICHUS! ITPOTUB YEJIOBEYHOCTH U TEHOLIUI.

3HaYMMOCTh BBIIIECKA3aHHOIO IPOUCTEKAET U B
KOHTEKCTe Toro, 4ro Pecrmybnuka Momngosa 09.09.2010
parudunuposana Pumckuit Crarytr MexayHapoaHoTro
VYronosuoro Cyna, B CBSI3M ¢ 4eM B3suia Ha cebdst 00s13a-
TEeJbCTBA MPUBECTH HAI[MOHAIBHYIO MIPABOBYIO CHCTEMY
B COOTBETCTBHE M NonokeHnsMu CraryTa. EcrecTBeHHO,
YTO B IIEPBYIO OYEPEAb 3TO OTHOCHUTCS K YTOJIOBHOMY 3a-
KOHOZIATEIbCTBY.

K coxkanennio, nmpakTrka MOATBEPXKIAET, 9TO TOCY-
JlapcTBa, IMPOIIEIIINE Yepe3 BOOPY)KCHHBIH KOH(IHKT,
MIPUMEHSIOT M30MpaTeIbHBINA MOAX0N B IIpOLEcce MpH-
BJIEYECHHUS K OTBETCTBEHHOCTH JIWI], COBEPIIMBIINX BO-
€HHBIE NPECTYIUICHNS, IPECTYIUICHUS IPOTUB UYE€JIOBEY-
HOCTH U reHoIHJ. B kauecTBe mpumepa MOTYT CIIy>KUTh
ctpansl ObiBiIcH KOrocnaBun — Cepoust, Xopearus, boc-
Hus U I'epuerosuna. B o1nHakoBoi Mepe 3TO OTHOCUTCS
1 k KocoBo (4acTH4HO MPU3HAHHOTO MUPOBBIM COO0IIE-
CTBOM), pa3HHIIa JIUIIb B TOM, YTO B IIOCIETHEM CIy4ae
FOCTHLIUSI OKa3aJach MOJ CHJIBHBIM BIMSHHEM MHCTUTY-
LIUOHATBHBIX pedOpM, MPEANPUHSTHIX NPH COACHCTBUH
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Butanue TAMYPAPD

Espomeiickoro Coro3a 1 HATO. Peus unet o cBoeoOpas-
HOM CEKTOpE YTOJIOBHOW IOCTHIIMH, TaK KaK MEXIyHa-
PpOIHOE YTOJIOBHOE MPaBo TpedyeT 0CcOoOBIX 3HAHUH B 00-
nactu MIII, B o6mmem, u MI'TI, B wactHOCTH. [IpriMepom
MOXET CIyX HUTbh XopBatus. [Iponecc eBpomelickoil MH-
Terpany XopBaTiuH ObIT 00yCIIOBICH YPOBHEM COTPYI-
HUYECTBa C MeXXAyHapOIHBIM YTOJIOBHBIM TpHOyHaIOM
mo OwiBIIe FOrocnasuun (MYTIO), a Taxke nmpusiede-
HUEM K OTBETCTBEHHOCTHU JIUI], COBEPIIMBIIUX MEXKIY-
HapOJHbIC MPECTYIUICHUS HE3aBUCHUMO OT HallMOHAJIb-
HOCTH, PEIUTHO3HON MPUHAATIEKHOCTH U T.1., YTO OBLIO
OBI MPAKTUYECKH HEBO3MOXKHBIM 0e3 yaeleHus 0coboro
BHMMaHusg MI'TL.

Bozemem, k mpumepy, Pecnybmuky Monmoa. Bo
BpeMsI BOOpPY>KEHHOTO KoH(pIuKTa Ha J{HecTpe B 1992 .
OBLTH COBEPIICHBI BOCHHBIE TPECTYIUICHNSI 00EMMH TIPO-
THBOOOPCTBYIOIIMMH CTOPOHAMH, OJHAKO IIPOIIECCOB IO
MPUBIIEYEHHIO JIUL, COBEPILUBIINX ITH MPECTYIUICHUS,
I10 KpaiHeil Mepe cyneOHBIMI MHCTAHIIMSMHE, HAXOISIIIN-
MHucs 1o ropucauknneit Kummunesa, e 66u10. Takoe no-
JIOXKEHUE e ABISIETCS APKUM IPUMEPOM «KIACCUUECKO-
r0» TOJIKOBaHMS YTOJIOBHOTO IIpaBa, Ha TOT MOMEHT He
IpeAyCMaTPUBABIIETO IPUMEHEHHUSI COOTBETCTBYIOUIEH
IJIaBBl YTOJIOBHOTO KOJEKCa, TOCKOJIBKY €€ MPUMEHEHUE
00yCIIOBIMBAIOCh HAJIWYHEM COCTOSIHUS BOWHBI B Tpa-
JULIHAOHHOM IOHSTHH, C yJacTHEM ABYX HIH Oosee ro-
cynapctB. COBEpIIEHHO OYEBHUAHO, YTO B YCIOBHUIX BO-
OPY)KCHHOT'O KOH(INKTa HEMEXIyHapOAHOTO XapakTepa
IIPUMEHEHHE TVIaBBl U3 YTOJIOBHOTO KOAEKCa, IMpeaycMa-
TPUBAIOLIEH OTBETCTBEHHOCTh 3a BOEHHBIE MPECTYyIUIE-
HUS, HA TOT MOMEHT HE NPEACTaBISIOCh BO3MOXKHBIM.
BosHukaer Bonpoc: Kak e OBITh B OTHOIIEHHH OHOTO
13 OCHOBOIIOJAraloIUX HMPUHIUIOB NIpaBa, B COOTBET-
CTBHH C KOTOPBIM JII000€ JIUIIO HECET OTBETCTBEHHOCTD
3a coBeplIeHHoe essHue? B HameM ciydae oTBeT Haxo-
nuM B nonoxxeHusax MI'TI mocpencrsom npuHLUIA YHU-
BEpCAIbHON FOPUCIUKIUH.

CootBeTCTBYIOIIAs TPAKTUKA HE SIBIAETCS HOBOM:
€BPOIIECHCKHE CTPaHbl Ha MPOTSKEHUN NOCIEAHEN JIeKa-
Ib1 XX Beka BHECIH JAHHYIO KJIay3y/ly B HAIMOHAJIbHbIC
YTOJIOBHBIE 3aKOHOJATENLCTBA. B pe3ynbrare HeKoTopbIe
rocyaapcTBa, Kak, Hanpumep, LlIBeitnapus, He crankusa-
IOLIAsICS C BOOPYKEHHBIMHU KoHpuKTamu 6omnee 100 ner,
CMOIVIM TIPHUBIIEYb K OTBETCTBEHHOCTH JIMILI, COBEPILIUB-
IIMX BOEHHBIC MPECTYMJIEHHUS BO BPEMsS BOOPYKEHHBIX
KOH()IIMKTOB Ha TeppUTOpuH ObIBIICH FOrocnasuu, B TOT
MOMEHT, KOTJ[a 3TH JIMIIa HaXOAWINCh B 30HE JEHCTBUA
FOPUCIUKITAN 3TOTO TOCYIAapCTBa. 371€Ch MO3BOJIMM ceOe
YIOMSHYTh O TOM (DaKTe, YTO B OTHOLICHHH BOEHHBIX
NPECTYIJIEHUM, NPECTYIUIEHUI IPOTUB YEIOBEUHOCTU U
reHoLuJa He IPUMEHSAETCs CPOK JaBHOCTH. JKuBoil mpu-
Mep TOMY — HOCJIEAHUE TPOMKHE COOBITHS B PymbIHMH,
T7ie IPOTHB NIEPBOTO MIPE3UACHTA, IIPUIIEAIIETO K BIACTH
nocne cBepakeHus: pexuma Yaymecky, Mona Wnuecky
BBIJIBUHYTO OOBHHEHHUE B NPECTYIUICHUH IPOTHB YeJI0-
BEYHOCTH, COBEPILIEHHOM BO BpeMsI U3BECTHOTO Maplia
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maxTtepoB Ha byxapect serom 1990 roma. JlanHoe mo-
JIOXKEHNe 3HaYUMO U s PecrryOnmkn MomnmoBa, Tak Kak
ee TpaxJaHe ObUIM yJacTHHKAaMH HECKOIBKHX BOOPY-
XKEHHBIX KOH(IMKTOB, TAKUX KaK BOifHa B Adranucrane
(1979-1989 rr.) nnu koudmkt Ha qrectpe (1992 1). Ilo-
XO0Xasl CUTyalmsi — ¥ B Ipyrux crpanax osisiero CCCP,
CTAJIKUBABIIMXCS C HAJIMYMEM BOOPYKEHHBIX KOH(IJIMK-
TOB MEXIYHAPOAHOTO U HEMEXKTyHapOIHOTO XapaKTepa,
BO BpeMsl KOTOPBIX MODIM OBITh COBEPIICHBI BOCHHBIC
IpecTymyeHus. 11 BHOBb Ta ke CHUTyalus — B YCIOBHUAX
OTCYTCTBHUSl HE3aBHCHMOW MO0 cCHelnualIn3upoBaHHOMN
IOCTUIIMH CTPaHBI CTAJIKUBAIOTCS C CEPhE3HBIM SIBICHU-
€M, TAKUM KaKk 0e3HaKa3aHHOCTh OTBETCTBEHHBIX JIMI] HA
HaIlMOHAJIIEHOM ypPOBHE.

AxrtyanbHocTh MI'TI aprymeHTHpyEeTCSl Takke Io-
JUTUKaMHU W JIOKyMEHTaMH, pa3padaTbIBaeMbIMH H IIPO-
neuraembiMu MKKK. IlpuBenéM onuH Juillb mpuMep.
MKKK TpaIuuuoHHO paccMarpuBaeT MOTEHLHUAIbHBIC
npo0Oiemsl, ¢ kotopbiMu crankuBaercss MI'TI, npennaras
oTpe/ieTICHHbIE pEeNIeHus JIM00 TOIKOBaHMUS CyIIECTBYIO-
LIUX TTOJIOKEHU B KOHTEKCTE COBPEMEHHBIX OTHOILICHUH.
PaccMoTpuM nHIb OAMH U3 3THX ACHEKTOB, & UMEHHO —
pOJIb CaHKIUK B KOHTEKCTE OOECIeueHHUs: COONIOICHHSI
MITI, npyrue BOIpPOCHl OCTaBUM Ul JaJdbHEMIIUX HC-
CIEeJOBaHUIA.

IIpaBunsHoe npumenenue MITI B mupHOE Bpems,
KakK U BO BPEMs1 BOOPYKEHHBIX KOH(INKTOB, OCTaETCs
B panpHermem npuopureroM Uit MKKK. Tak, B cBoeM
ordyere B pamkax XXVIII mexmgyHaponHoil koH(pepeH-
1M, paboTHl KOTOPOH Mpoxoawm B nepuof ¢ 26 mo 30
Hos10pst 2007 ., MKKK o6partui BHIMaHKE Ha BaKHOCTD
METOJIOB U CPEJICTB, MO3BOJIIOIINX 00eCIIeunTh COOIIO-
neaue MI'TI Bo BpeMsi BOOPY)KEHHOTO KOH(JIMKTa, aK-
LEHTUPYSl 3HAYMMOCTh 0053aTeNIbCTBa TOCYapCTB «CO-
Omronate H [...] menath Bce, M coomonenus» MITI B
JOOBIX 00cTOsITEeNbCTBaX. KOMHUTET OpraHM30Baj MATh
PETHOHANBHBIX CEMHHApOB C y4YacTHEM OKCIIEPTOB, B
paMKax KOTOPBIX CPEIH IPYTHX BOIIPOCOB OBIIIH paccMo-
TPEHBI CYIIECTBYIOIINE W TOTEHINAIBHBIE MEXaHU3MBbI
koHTpoIs 1 coomonernst MI'TL. YeTsipe roxa cirycts mo-
CcIIe TOro, Kak JOKJaj] ObLI IPEICTAaBIeH B paMKaxX MEX-
JyHapomHOH KOH(epeHINH, naest JOCTHKEHHS JTy4IIero
coOmtonieHus, MpuMeHeHus 1 Oosee 3¢h(heKTUBHOTO HC-
MIOJTHEHUS TIPOJBUTAeTCsl MOCTOSIHHO. OTBETCTBEHHOCTh
BO3JIaraeTcsi B EPBYIO ouepelb Ha CTOPOHBI KOH(JIMKTA,
Ha TOCYAapCTBa, a TaKXKe Ha HEelPaBUTEILCTBEHHbIE 00-
pa3oBaHusl.

IIpumenumocts HOpM MITI mpenycmarpuBaer,
YTO BCE YYaCTHHKH KOH(MIMKTa O3HAKOMJICHBI C MO-
nmoxermsiMa MI'TI u o6s3ytores ero cobmomgars. MI'TI
B paBHOH Mepe INpeaycMaTpHBaeT, 4YTO TOCyJapcTBa
MIPENPUMYT OINPEACICHHbIC IeHCTBUS B paMKax HallHu-
OHAJILHBIX MPABOBBIX CHCTEM U MPAKTHK B IENAX pas-
paboTk 00BEMHOM POTpPaMMBl, BKIFOUAOMICH eI
psa MEpONpHUATUN Ha HALlMOHAIBHOM YPOBHE IO IpPHU-
menumocTt HopM MI'TI. B ocobeHHOCTH 3TO KacaeTcs
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OBS3BATEJBCTB TOCYIAPCTB
(Ha npumepe Pecnyoiuxn MoJinoBa)

BHECEHHUsI UBMEHEHUI B 3aKOHOJIaTENbCTBO, MOJTOTOBKH
y4eOHUKOB 110 BOCHHOMY JIeITy, PaBUIIBHON MOJATrOTOB-
KU ¥ KOHTPOJISI 32 KOMaHIHBIM COCTABOM BOOPY>KEHHBIX
CWJI U CTPYKTYp OC30MaCHOCTH U T.J. B J0omoMHEHHE K
9TOMY, TOJKHBEI OBITh TIPEYCMOTPEHBI YTOJIOBHBIEC HIIH
JMUCHIUIIIMHAPHBIE HAKA3aHUS B OTHOIIICHHUH JIUII, HApY-
MUBIIKX moJiokeHuss MI'TI.

OmnpeneneHHBINA porpecc ObII JOCTUTHYT HA MPOTS-
JKCHWHU TIOCJIETHHX JIET Ha YPOBHE HAIMOHAJBHBIX Mpa-
BOBBIX CHCTEM JIOBOJIGHO CYIIECTBEHHBIM KOJIHYECTBOM
CTpaH, IPEANPHHABIINX ISHCTBHS 0 H3MEHEHHIO CBOUX
3aKOHONATEIHCTB U TPAKTHK B COOTBETCTBUU C MOJIOXKE-
HusMa MI'TI U MeXIyHapOZHBIMH O0S3aTeIIbCTBAMH.
ITonTBepkieHUEM TOMY MOXKET CIYXKUTh CO3JaHUE B
pAle cTpaH HAIMOHANBHBIX KOMHUCCUH, IPYTHMX KOMIIe-
TEHTHBIX OPTaHOB JUIsl KOHCYJIETUPOBAHUS CBOUX IMTPABU-
TEJIBbCTB 110 BoIpocaM, oTHocsmuMesa k MI'TI, Bxkirouas
WMIUIEMEHTAIIMI0 COOTBETCTBYIOIIMX HOPM Ha HAIHO-
HaJIHHOM YpOBHE. BMecTe ¢ TeM, ocTaeTcs elle MHOToe
ceTaTh Ha HAIMOHAJIFHOM U MEKAYHAPOIHOM YPOBHSIX,
B ToM umciie coBmecTHo ¢ MKKK.

Jpyrum nporpeccrBHBIM (paKTOM, KOTOPHIA HE MOJKET
OBITh OOOHICH BHUMAaHHUEM, SBIIACTCS TO, YTO HA IIPOTS-
KCHUU TocieaHnX 20-TH JIET 3aMETHO Ka4eCTBEHHOE U3-
MEHEHHUE TOr0, YTO KacaeTcs MPUMEHEHUs] MEKyHapOI-
HBIX MEXaHHU3MOB [0 UMILIEMEHTAIUN UHIUBUYaJIbHOM
YTOJIOBHOM OTBETCBEHHOCTH Ha MEXAYHAPOJHOM YPOB-
He. Beutn co3anbl MeXTyHapOaHbIe TPUOyHAIbI ad hoc,
MexnyHapoaubiid Yronosuslid Cyq, ruOpuaHbie TpHOY-
HaJibl. HekoTopheie cTpaHbl B OAMHAKOBOM Mepe BhICKa3bl-
BalOTCS 32 OKCTPATEPPUTOPHATHHYIO KOMITETEHITHIO B OT-
HOIICHUH BOCHHBIX MPECTYIUICHUH, [0 TPEeCcIeOBAaHIIO
Y TIPUBIICUYEHHUIO K OTBETCTBEHHOCTH JIHII, COBEPIIUBIIINX
rpyOsre Hapymenuss MITI Ha HanMOHATHFHOM YpOBHE.
Jpyrumu cioBamMH, MOXXKHO CKaszaTh, YTO IpH3HAHUE
MEXXITyHapOIHOW YTOJOBHOW OTBETCTBEHHOCTH JBOIIO-
[MOHUPYET, U TaeT OCHOBAHHE IOJIAraTh, YTO KOHQIUK-
TYIOIIIE CTOPOHBI CTaHYT Ha Noie 0ost B OoMbIeii Mepe
coomonare MI'TI, 4ro, B mMpUHIUIE, U B JAabHEHIIIEM
OCTaeTCs OTHUM M3 OC3YCIIOBHBIX MTPUOPUTETOB.

Oxono 10 ner mazam MKKK omyOnukoBan uccie-
JIOBaHHE OTHOCUTEIILHO MOTHBOB TOBEJEHHUS BO BpeMs
BOWHBI, IEJIbI0 KOTOPOTO ObLIO HACHTH(GHUIINPOBATH (aK-
TOPBI, pEIIAOIIIM 00pa3oM 00yCIIOBIMBAIOIINE TIOBE/IE-
HUE BOOpY)KeHHBIX JUI*. Cpenn BBHIBOJOB, K KOTOPBIM
TIPHUIIUTA UCCIIEIOBATENH, OBII M TOT, YTO CTPOTHH KOH-
TPOJIb TPU TIPU3BIBE OyIyIINX KOMOATaHTOB, IPaBHIIb-
HOE coiepkaHUe MpPUKa3oB W 3(P(QEeKTUBHBIC CAHKIIUU
SIBILTIOTCS. HanOoJiee ACWCTBCHHBIMA MEXaHU3MaMU ISt
noctrkeHus coomonerust HopM MI'TI co cTopoHBI BOO-
PY>KE€HHBIX JIULI.

* Daniel Munoz-Rojas et Jean-Jacques Fresard. Origines

du comportement dans la guerre — Comprendre et prévenir les
violations du DIH. CICR. — Geneéve, octobre 2004.
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MKKK wuccrneaoBan u mnpoiobkaeT HcciaeloBaHUE
COOTBETCTBYIOIMX PE3YJBTaTOB, P 3TOM 0CO0O KOH-
LEHTPHUPYSCh HA POJIM CAaHKIMH B KOHTEKCTE JIOKJajaa O
noBbIeHnH ypoBHs cobmonennst MI'TI. Komurer mpe-
JIOCTAaBUII U APYTHE AO0Ka3aTeiabCTBA B MOATBEPKACHUE
C/IeTaHHBIX BBIBOJIOB, CIEJIaB aKIIEHT Ha JBYX OCHOBHBIX
MoMeHTax. MccaenqoBanue TaHHBIX MOMEHTOB ITO3BOJISICT
BBIABIISITh CIEPKUBAIONINE (PaKTOPhl OTHOCHTENBHO CO-
BepmeHus rpyosx Hapymenuit MITI co ctopoHBI BOO-
PY’KEHHBIX JIHILI.

IlepBast 4acTh AAHHOTO HWCCIENOBAHUS ITOCBSIICHA
MIPUpPOJIE CAaHKIUH, APYTUMH CIIOBAMH — POJIH CAaHKINH B
KadecTBe (hakTopa npodrmakTuky. B naHHON cuTyanuu
MKKK ormeTnn ofHy 3aKOHOMEPHOCTb: B T€X CIydYasiX,
KOTa TIPUMEHEHNE CaHKIMK 00NagaeT MMIIepaTuBHBIM
XapakTepoM, KOMOATaHTBI B IEJIOM TOTOBBI OpaTh Ha
ce0sl COOTBETCTBYIOIIME PUCKH M CTAPAIOTCs COOIIONATh
«IpaBWJia U OObIYAM BBIWHBI, NMOCKOJBKY CYLIECTBYET
OosnbIast BEpOATHOCTh TOTO, YTO OHMU OyQyT Haka3aHbI.
U, Hao6opoT, B TEX CiIydasx, KOTJa CAaHKLUH SBISIOTCS
HeKOoH abcTpakuueil, OHM HE B COCTOSHWM ITOMEIIaTh B
WTOTE COBEPILCHUIO CEPhE3HBIX HAPYIIEHUH. JTO, B CBOIO
odepenb, J0Ka3bIBaCT, 4TO 3 PEKTUBHOCTD U 3aKOHHOCTD
CaHKIMI MODKHBI OBITH yUYTEHBI Ha BCEX YPOBHSX. B
MIPUHIMIE, B JaHHOM CIIy4ae B MEHBIIEH Mepe MOXKHO
TOBOPUTH O HEaJeKBATHOM XapaKTepe YroJIOBHBIX I10JIO-
YKEHUH, CKOpee BCEro pedb UJIET 00 UX HENPUMEHEHHH.

PeanbHOCTH TakoBa, YTO B PaMKax BOOPYKECHHOTO
KOH(JIMKTA Y CyAeOHBIX MHCTAHIMH, B TOM YHCJIE Ha Ha-
IIIOHAJIBHOM U MEXJyHapOIHOM YypOBHE, OTCYTCTBYET
BO3MO)KHOCTH TIPUBIICUEHHUS] K OTBETCTBEHHOCTH JIUII,
COBEPIIMBIINX BOCHHBIC NPECTYIUICHHS, PECTYIICHHS
MIPOTUB YEJIOBEYHOCTH M TeHonu[. B Takmx curyammsx
COBEPIIEHHO SCHa HEOOXOAMMOCTHh MOWCKOB aJbTEpHA-
THBHBIX JIN0O IOMIOTHNUTEIBHBIX peIIeHNH 11 obecteye-
HUSI IPUMEHEHUs caHKuui. B cimydasx, xorga nuna, co-
BepumBIIne rpyobie Hapymenuss MI'TI OynyT yBepeHs! B
TOM, YTO HX XJIE€T HEM30e)KHOE HaKa3aHHE MOCPEACTBOM
CUCTEMBI YTOJOBHOW FOCTHITUH JINOO APYTHM CIIOCOOOM,
UX TIOBEJCHUE NODKHO OyleT CKopee INpeTepneTh ce-
pbe3HBIE U3MEHEHHUS. B TaHHOM KOHTEKCTE CTaHOBMUTCS
OYEBU/IHBIM HEOOXOMMMOCTh W3Y4EHHS IMCIHILIMHAP-
HBIX CaHKIMH B cBeTe UX 3(P(HEKTUBHOCTH C TOYKHU 3pe-
HUS OBICTPOTO pearupoBaHusi KOMOATaHTOB, a TAKXKE KaK
JIOKa3aTeNIbCTBO TOTO, YTO CAaHKIIUK HEN30exHbl. BmecTe
¢ TeM, Heo0X0IUMO 0OpaTuTh BHUMaHUE Ha J1Ba MOMEH-
Ta. [lepBbIi: ANCHMIUIMHAPHbBIE CAHKIIMK MOTYT paccMa-
TPUBATHCS KaK CMATYAIOIINE TSHKECTh MpecTyIuieHus. 1
BTOPOW: OHM MOTYT OKa3aThCsl HEIOCTATOYHBIMHU C TOUKH
3pEHMsI UHTEPECOB XKEPTB.

Bropoii Bompoc kacaeTcss BTOPOCTENEHHBIX JIHI, K
KOTOPBIM TIPUMEHSIOTCSl CaHKIWHU. B He3zaBUcHMOCTH
OT KBaJH(UKALMU BOOPYKEHHOTO KOH(IMKTA, MEXKIY-
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Butanue TAMYPAPD

HApOJIHOE IPaBO NPETyCMAaTPUBACT YTOJIOBHYIO OTBET-
CTBEHHOCTD 33 COBEPLICHHBIE IPECTYIUICHUs. Pedb naet
0 KpyTe peabHbIX aKTOPOB B LIEJISX BBISIBICHNS BO3MOXK-
HBIX YYaCTHHKOB. B OCHOBHOM 3TO KacaeTcs BBICIIETO
o(umepckoro cocraBa M TPaXXKTAHCKOTO PYKOBOJCTBA.
MKKK o0co00 3anHTEpecoBaH B N3yYEHUH MOCIIEACTBUH
9TOM 0XXMJAEMOIl OTBETCTBEHHOCTH B KOHTEKCTE pPOJIHU
BOBJICYEHHBIX JIMIl (BOOPY>KEHHBIE JIMIA, KOMAaHAUPEI
MoJpa3eNIeHU, TpaKIaHCKUE JINIA) U CaHKIUH, KOTO-
pble MOIIH ObI OBITH aJICKBaTHBIM OTBETOM Ha WX HE3a-
KOHHOE TIOBEZICHUE.

Tpetuit Bompoc uccnenosanuss MKKK otHocuTcs
(hopMaM IOCTHIINN — TPAXKTAHCKON WIIM BOCHHOH, BKITIO-
yas UX BIMSIHUE HA 0043aTelbHOCTE coOmromernss MITI.
B cmyuae ecnm He mpeayCMOTPEHBI HCKIIIOUUTEIbHBIE
KOMIIETCHIIUH ISl TPaXJAHCKUX WM BOCHHBIX CyreO-
HBIX WHCTaHIWH, HEOOXOAMMO pa3paboTaTh KPUTEPHH,
B COOTBETCTBHH C KOTOPBIMH OyJIeT onperiesieHa Heo0xo-
JUMas KOMIETEHIMSL.

Bropas Gonpmas yacte uccnenoBanuss MKKK mo-
CBsIIlIEHa 0OCTOSTENBCTBAM, TIPH KOTOPBIX COBEPIIAIOT-
ca "Hapywenuss MI'TI, a Takyke NpUMEHEHHUIO CAHKLIUH.
YcraHoBneHrne (aKTOPOB, OKa3bIBAIONIMX BIUSHHE Ha
MMOBE/ICHNE BO BPEMsI BOOPYKECHHBIX KOH(IMKTOB, Tpe-
OyeT Cephe3HOTO MX aHaju3a C TOUKU 3PEHUS MOCIel-
CTBUH NPUMEHEHHS CAHKIHUH W C yI€TOM (haKTOPOB,
BIUSIONIMX HAa COOTBETCTBYIOIIEE MMOBENCHUE, OCO-
OEHHO MCXOJ M3 TOTO, YTO CaMU IO cebe CaHKIMH HE
BOCHPHUHHUMAIOTCSA BOOPYKEHHBIMU JHUIIAMH B OJUHAKO-
BOif Mepe. Henb3s oTpunate u TOro, 4TO IMOHAIO0OUTCS
YUUTBIBaTh BO3MOXXHOCTH M JIakeé HE0OXOAMMOCTh Ha-
XOXKIEHUS 00IIMX IEHHOCTEH, NCIIOBEAYEMbIX KaK pas-
nuuebiME rpynnamu, Tak 1 MKKK. Komurer pemmn
MIPEIIPUHSTE UCCIIEOBAHNE OTHOCUTENBHO 3 dekTns-
HOCTH CaHKIUi, ¢ y4ETOM BIUSHHS (aKTOPOB, XapaKTe-
PHU3YIOIIMX ONpeAeNiCHHBIE CIIEHApHUU, B paMKax KOTO-
PBIX HEOOXOIUMO OyAeT OTBETHTh OTHOCHUTEIBHO MpHU-
MEHHMOCTH TE€X WJIN MHBIX CaHKIUH. CIpaBelIMBOCTH
paayu OTMETHM, 4TO 3a7a4a HE U3 JETKHX.

ITockonbKy paccMmarpuBaeTcsi posib CAaHKIHMHA, OBLIO
Obl He JIMIIHE UX W3y4YeHHE B CBETE WHTEPECOB JKEPTB,
MIOCTpafaBIIUX B pe3ynsTare HapymeHuit MI'TI. B atom
CMBICJIE BO3HUKAE€T BOIPOC COCTOSATENBHOCTH CaMUX
CaHKIUI OTBeuaTh YasHUAM 3TUX JIOAEH. YTOJOBHEIE
MIPOLIECCH] HE BCET/la yUUTHIBAIOT HHTEPECHI KEPTB, UTO
3a49acTyI0 BBI3BIBAET pa304apoBaHMs U HEKOE HeJJOBepHe
K CaMUM CaHKIMIM, — U 3TO (GakKT. YCTaHOBIIEHHE UCTHU-
HBI, penaparyy, JIOCTPalUs CPenn MPOYero SBISIOTCS
(axkTopamMH, 4acTO MMEIOIIUMHU pellarollee 3HAuYCHHUE,
MO3BOJIsAs OOINECTBAM M HHIUBHIYyMaM BOCTaHOBHUTH
HOPMAJIBHBIA X0 cOOBITHH. Ecim, KoHedHO Xe, TOoHS-
THE KHOPMAJBHBIM X0 COOBITHID» BOOOIIE TPUMEHNMO
B TakuX cuTyanusax. K coxkaneHuro, ciexyeT OTMETUTH,
YTO HE BCEra BO3MOXHO CIPABEUIMBOE OTHOLIEHHE K
KEepPTBaM B YCIOBUSAX TPAJUILHMOHHONW CHCTEMBI YrOJIOB-
HOW IOCTUIMU. B Takux cUTyalMsx HEOOXOIMMBI UHbIE

20

MeXaHM3MBbI. Takne MEeXaHW3Mbl MOIVIH ObI, B IPUHIIHU-
1€, B OINHAKOBOH Mepe MpeaycMaTpruBaTh IPUMEHEHHUE
CaHKIWH B OTHOIICHHH JIMILI, COBEPIINBIINX I'PyObIc Ha-
pywenus MI'TI, ominyarommxcs OT CTPOro YrOJIOBHBIX
CaHKIMHA W OZOOPEHHBIX B pe3yNIbTaTe MEePEerOBOPHOTO
mporecca MeXy XepTBaMH, JINIIaMH, COBEPIIUBIINMHU
IIpeCTyIHOE JIesiHIe, U 001ecTBOM. Bmecte ¢ TeM Bax-
HO, YTOOBI 0OIIECTBO B IIEJIOM IIPHU3HAJIO U COIIACHIIOCH
C MOCJIEACTBUSAMHU COOTBETCTBYIOIIUX MeXaHU3MOB. OT-
metuM, uto MKKK mpopomkaer uzydeHue BOIMPOCOB,
CBSA3aHHBIX C aJbTEPHATHUBHBIMU U JOMOIHUTEIHHBIMHU
pelIeHUsIMH, B TOM YHCIIE U C BO3MOXXHBIMH TOCIE/-
CTBHSIMH B KOHTEKCTE IPEIOTBPALICHUS TPyOBIX Hapy-
meHui MI'TI.

IIpexne 9eMm 3aBepINTh JAHHOE WCCIEIOBAaHUE,
MKKK npoBen psa BCTped ¢ IpylnraMyd HE3aBHCHMBIX
9KCIIEPTOB camoro pasHoro mpo¢wist. OHn ObUH TIpH-
IJalIeHbl JIaTh OTBET Ha YEThIpE CHUTyaluH, NpPUHHU-
Masl ygacTue B He(OpMaJIbHBIX COBEIIaHUSIX, B paMKax
KOTOPBIX O0CYXIaJICSI PSA BOIPOCOB: OTHOCHUTEIHHO
MIPUPOIB CAMHMX CaHKLHWH, O pa3sMuHBIX (Qopmax oT-
BETCTBEHHOCTH, NOTPEOHOCTIAX XKEPTB M O MEXaHU3Max
IOCTHLIUH MOCTKOH(IMKTHOTO neprona. Berpeun Takoro
poza MO3BONMIM OTPAHHYUTE KOJTMUYECTBO BOTIPOCOB, KO-
TOpBIE JOJKHBI OBUIM CTaTh IPEIMETOM OOCYXKICHUS B
paMKax OOJBIION BCTpeUH HAa MEKITYHAPOIHOM YPOBHE.
OOBeKTHBaMU TaKHUX BCTPEY SBIIOTCS pa3paboTka U pe-
JAKTUPOBAaHUE KOHKPETHBIX MPEAJIOKEHNH, 4TO, B CBOIO
ouepenb, cmoriio 661 momoub MKKK B ero ycmmmsx mo
CONEHCTBUIO TOCYIApCTBaM JIOOMTHCS I(PPEKTUBHOM
BHYTPEHHEH CHUCTEMBI CAHKIUM, CHCTEMBI, UMEIOLIEi
JUTITENBHOE pealbHOEe BIMSHUE HA TOBEJEHHE KoMOa-
TaHTOB U UX OKPY>KEHHUS, B LIEJISIX TOCTOSTHHOTO HAllOMU-
HaHus 0 HeoOxoauMocT codmonenust MITI.

[Ipuxomutcs, K coXaleHuIo, NpU3HaBaTh, YTO B Ha-
yane XXI Beka deroBeueCTBOM Tak M HE OBLIO JOCTHTI-
HYTO HEOOXOANMOH 3pETOCTH U OHO MPOIOIKAET PELIaTh
CYIIECTBYIOIIHE ITPOOJIEMbI CHIOBBIMH MeTOAaMu. B ta-
kux ycnoBuax MITI nponmomxkaeT ocTaBaTrbes akTyalb-
HBIM XOT$I OBI [TOTOMY, YTO JIOJDKHO OTBEYATh PA3IHIHBIM
BBI30BaM BPEMEHH, OyAb TO CTApOro JHO0 HOBOTO THIIA.
Cpenu TakoBBIX OTMETHUM BOIPOCHI, OTPaKaroLINe pas-
JIMYHBIE ()OPMBI BeICHHSI BOMHBI: KIIACCHYECKHE, HEMEXK-
JyHapoJIHbIE, aCHMMETPHYHBIE, OOPHOY C TEPPOPH3MOM,
orepanuu Mo MOAJACPKAHUI0 MUPA, ONEpaluy Mo Ipu-
HYXXAEHHUIO K MUPY U T.A.

M5!I Ha3BalIu JMIIb HEKOTOPbIE U3 [UIMHHOTO CIHCKA
BOMPOCOB, ABJsFOIMXCS mpuoputeTHeIMU is MKKK.
Mexy TeM, IPEANPUHATHIN aHATINU3 JIMIIb TTOATBEPKAa-
eT 3HauuMocTb MI'TI 17151 yHUBEPCUTETCKUX NIPOTPaMM U
TOT (haKT, YTO Pa3BUTHE IOIHONIPABHOTO OOIIECTBa Oe3
pacIpoCTpaHeHHs] HWOCAJIOB W LENeH, MPOIOBEIYEMbIX
MITI, npakTrdeckn HeBo3MOxHO. OcoOeHHO 3TO cTa-
HOBHUTCS SIBHBIM B YCJIOBHSIX COBPEMEHHOTO OOIIECTBa,
BO MHOT'OM pa3ipo0IEHHOTO U 3a4aCTyI0 HCTEPUIECKOTO
nepen TeMU Ipo0OieMaMy, pelieHne KOTOPBIX TpedyeT
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K BOITPOCY O POJIX U SBHAUNUMOCTU JUCHUITIJIMHBI «MEXKJIYHAPOJIHOE T'YMAHUTAPHOE
MMPABO» JJIS1 IOPUANYECKUX ®PAKYJIIBTETOB B KOHTEKCTE MEXKAYHAPO/JIHBIX
OBS3BATEJBCTB TOCYIAPCTB
(Ha npumepe Pecnyoiuxn MoJinoBa)

MOpOii He3aMEeAIMTENIFHOTO, @ MHOTJA JOJITOCPOYHOTO
peleHus.

T'oBops 0 3Haunmoctu auctumuasl MI'TI, comnem-
csi Ha ImpuMep M3 NpakTWku PecnyOnukn Monnosa,
MMEIOIINI KOCBEHHOE OTHOIIEHHE K pPaCCMaTpUBaeMOMYy
Bompocy. B 2007 roxy, ¢ BctyruienneMm Pymsinun B EBpo-
netickuii Coro3, 3anagHas rpanuia Pecmybnuku Momno-
Ba CTajia OJHOBPEMEHHO BOCTOUHOM rpanulieit EBponeii-
ckoro Coro3a. Takum obpa3om, naBnenne Ha Pecrry6mu-
Ky MooBa, B CBSI3U C HEOOXOIUMOCTBIO 00eCTIeueHUs
0€3011acCHOCTH CBOCH TEPPUTOPHH KaK MOTCHIUAIBHOM
TPaH3UTHOW 30HBI JUI1 HE3aKOHHOTO Tpaduka opyxws,
HapKOTHKOB, JIOAEH W T.J., ycmimioch. EcrecTBeHHO,
YTO CAaMOCTOSTENIHHO, K COXaJIEHHUI0, MonoBa 60poThCs
C TPaHCHAIIMOHAJIBHON MPECTYMHOCTHIO HE B COCTOSIHUM.
Otcrona U 1emnslil psJ MPOEKTOB CO CTOPOHBI EBpormneii-
ckoro Coro3a B LIEJIOM M HEKOTOPBIX CTPaH—4JICHOB — B
4acTHOCTH. B KOHTEKCTe 00Cyk/1aeMoro B JaHHOW cTa-
ThE BOIIPOCA OCTAHOBUMCS B Kpariie Ha OJJHOM TpHMeEpE,
a IMEHHO — Ha BOIIPOCE 0 OeXeHnax.

B 2007 rony, B corpynuuuectse ¢ Beicoknm Kommuc-
capuaroM OOH mo GexeHIIaM ¥ HEKOTOPBIMH CTpaHa-
mu — wieHamu EC, B kagecTBe (aKyIbTaTUBHOTO MPE.I-
MeTa B y4YeOHbIE IUIAHBI HECKONBKHX OPHINYECKHX
¢akynpTeToB, BKIoYas CBOOOAHBIH MeKayHapOIHbIH
yHHBepcUTeT MOIIOBBI, ObliIa BKJIIOYEHA IMCLUILIU-
Ha «IIpaBo Oexennes». [lomnmo TOTO, YTO CiymIare-
T TaHHOHM JAWMCUUILIMHBI MONYYWIN JOTOTHUTEIBHYIO
BO3MOXHOCTb 110 TPYLOYCTPOMCTBY, Y HUX IOSIBUJIACH
TAKXE BO3MOXHOCTb IPUHUMATh YYaCTUC B PA3JIMYHBIX
CTYIECHYCCKUX KOHPEPEHIIUAX, CEMUHAPAX U T.1., B TOM

Yycie Ha HANMOHAJIbHOM M PETHOHAIBFHOM YPOBHSX.
Bonee Toro, Te BBIIYCKHUKHM, KOTOpbIe Hadaiud pado-
TaTh B CyIeOHBIX MHCTAHLUSX, MPOKypaType, aaBoKa-
Type, MOJIyYWJIn MTPU3HAHUE CO CTOPOHBI CBOMX KOJUIET
1 PYKOBOACTBA, IMOCKOJIbKY MX 3HAHUA ABUJIUCH BECbMa
KCTaTu B YCJIOBHAX, KOrga YMCJICHHOCTD JIUI], KOTOPEIC
npocar yoexuina B Pecirybnuke MonioBa B mocieaaue
roJibl, 3aMETHO Bo3pocia. OTMETHM OIHY HHTEPECHYIO
netans: B 2008 roxy Oput mpuHAT 3akoH PecrmyOmmku
MonnoBa 06 yoexume (Bcrymmin B ciry B 2009 1),
3aMECHHB paHee CYIIeCTBOBaBINUI 3akOH 0 OeXeHIax
(npuasaTeiii B 2002 1.). [0BOpHUTE 0 3HAYMMOCTH TaHHOM
JUCHIUIUINHBl CerofHs, Korma EBpoma cramkmBaeTcs
C HEBEPOSTHBIM KOJIMYECTBOM OekeHIeB ¢ bmmkHero
Bocroka, naxe He npuxogurcsa. EcrecTBeHHO, 4TO 1pH
pa3paboTKe Ha3BaHHOTO 3aKOHOIPOEKTa OBLIM yUTCHBI
MEXIyHapOoJHble 00s3aTeNbCTBa, B3sAThIe Ha cebs Pe-
cy6nukoit MosiioBa, a Takke MOJIOKEHUS, PETYIUpy-
romue B EBpornerickom Coro3e mOTUTHKY yOexuIa.

3TO BCETO JUIIb OJWH U3 IPUMEPOB, MOATBEPKIAI0-
WX 3HAaYMMOCTh HEKOTOPBIX MPABOBBIX JHCIUILINH,
BKITFOYCHHE KOTOPBIX B ydeOHBIE TPOTPaMMBbI 00y CIIOBIIE-
HO peaJisiMi BPEMEHH M 0053aTeIbCTBAMHU TOCYAAPCTB,
OIHAKO, K COXKAJICHHWIO, 3TO YacTO CTAJKHBAETCS C OT-
KPOBEHHBIM OOWKOTOM CO CTOPOHBI PYKOBOJCTBa JIHOO
CTOPOHHHMKOB «TPaJAMUIOHHOTO» TOJIX0Aa K O0y4EeHHIO
Oynynmx ropuctoB. Takoe MOJOKEHUE /eI WHOTIA MO-
JKET OKa3aThCsl HETaTUBHBIM KakK JIJIsl By30B B YaCTHOCTH,
TaK | JJIs TocyAapcTsa B 1ienoM. [lo Halemy MHEHHIO,
B JaHHOM CJIy4dac sIBHO IPOCMATpUBACTCA aHAJIOTHA OT-
HocuTeapHo MITTIL

Summary

The relevance of the university course ,,International Humanitarian Law” is determined by many factors — from the
fact that it is the oldest branch of international law and ending with the fact that, unfortunately, not at the beginning
of the third millennium, humanity has not realized that wars bring only suffering. In this way, the international
humanitarian law continue to remain that the lifeguard who tries to ensure a minimum level of protection of victims
of war, while the main human rights and freedoms are in danger.

Keywords: international humanitarian law, implementation, interpretation, obligation, liability.
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Sabsnyp MUP3AJIUEB,

JIOKTOPAHT Kageapbl MEeXTyHapOAHOTO YaCTHOTO MpaBa
U eBpoIencKoro npasa baknHCKOro rocyapcTBEHHOTO
YHHMBEpCHUTETa

HCTOPUSA ©POPMUPOBAHUSA MEXKIAYHAPOJHOI'O HAJIOT'OBOT'O ITPABA,
ETO CYINIHOCTb 1 MECTO B CUCTEME ITPABA

B ropuandeckoit mureparype muctopus (OpMHpPOBa-
HUSI MEXyHapOJHOTO HAJOTOBOTO TpaBa 00CYXIaeTcs
JIOCTAaTOYHO LIMPOKO U ¢ pa3HbIX no3uiuid. Kak ormeua-
eTcsl B OOJBITMHCTBE paboT 110 HCTOPUHU MEKITYHAPOIHO-
NIPaBOBOTO Pa3BUTHs HAJOTOBBIX OTHOIICHWH, NEpBHIE
COIVIAIIEHHMS 10 HAJIOTOBBIM BOIIPOCAM OBLIH MOIUCAHBI
HaunHas ¢ cepenuHbl XIX Beka. B 1843 rony 6su10 mos-
MHCAHO COIVIAIIEHHE IO HAJOTOBBIM BOIPOCAM MEXIY
Benbrueit u ®Opanmnumeit, a B 1845 rogy cooTBeTCTBYIO-
mue cornamenust OblIM moanucansl ¢ Hupepmanaamu
n JliokcemOyprom. OTH cornameHus, B KOTOPBIX OBLTH
3aKpeIuIeHbl JIMMb OOIIMe MpaBuia IO YCTPaHEHHIO
JIBOIHOTO HAJOTOOONIOKEHHS B OTHOIICHUH MMYIIECTBA
rpakaaH, MPUOOPETEHHOTO B TOPSIIKE HacieJOBaHMS,
peryJiMpoBaiy Takue BOIPOCHI, KaK aJMHHHCTPaTHBHO-
IIPaBOBOE B3aUMOJICHCTBHE HAJIOTOBBIX CIY)XO W OOMeH
nH}opManme o Hajgorax.

B konne XIX — nayanme XX CTOJETUH aKTUBHU3ALUSA
MEXIYHapOIHOW SKOHOMUYECKOU NIEATEIbHOCTH, IPUME-
HEHHE B HAIIMOHAIBHOW (DHCKATBHOI cHcTeMe HaJIOTOB,
OCHOBBI KOTOPBIX aHAJIOTUYHBIE, ¥ B3aUMOJECHCTBHE TOCY-
JIApCTB 110 HAJIOTOBBIM BONPOCAM IPUBETH K HEOOXOIH-
MOCTH PETYJISIPHBIX COBMECTHBIX 0OCY)KIECHHI HA YPOBHE
TOCYAapCTB 10 MEXIyHapOIHOH IpoOieMe yCTpaHEHUS
nBoitHoro Haoroobnoxkenud. C 1899 roma no 1919 roma
B MHUpe OBUIM IOJNMCAHBI 24 HAJIOTOBBIX KOHBCHINH, H
TONBKO OJHA M3 HHUX PEryaupoBasia BONPOCH! B3aUMHOMI
aIMUHHUCTPAaTUBHON MOMOIIM B HAaJOTOBBIX BOINPOCAX.
Ha py6exe XIX-XX cromernii (uckanbHO-IpaBOBbBIC
acTeKThl BHEUIHETOPrOBBIX OTHOLIEHWI cTamu mpen-
METOM MEXAYHApPOIHOTO COTPYAHHYECTBA. IJTO OBUIO
CBSI3aHO B NEPBYIO OYEPEIb C TaMOXEHHO-TapU(HBIMH
Mepamu. OCHOBHBIE pe3yJIbTaThl B 3TOM 00J1aCTH 3aKITIO-
YaJguCh B TOM, YTO COIIACOBAHHOE CHI)KEHHE YPOBHS
HAJIOTOOONIOKEHHA (KaK MPABUIIO, TI0 OTPAaHUYEHHOW HO-
MEHKJIaType TOBapOB) MOIVIO OBITh OCYIIECTBIICHO JIMIIb
10 KPaTKOBPEMEHHBIM JBYCTOPOHHHM COIJIAIICHHSM C
otaensHbIMU cTpaHamu. [locne IlepBoii MUpOBOH BOMHEI
MEXKIyHapOAHO-IIPaBOBOE COTPYIHUUYECTBO B HAJIOTOBOI
cdepe Bo300HOBMIIOCE. CTallll MEHSATHCS TaKKe (POPMBI U
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HaIpaBJICHUS TAKOTO COTPYAHMYECTBA, KOTOPOE MpHoOpe-
JIO HOBBIE YepTHI M O0JIee MIMPOKKE MACIITAOHI.

Bo-nepBrIX, MmocTerneHHo Bo3pacTasia AWHAMHKA 3a-
KIIIOYEHUS] JIBYCTOPOHHHX HAJIOTOBBIX COIVIAIICHHH.
Cpean HHX TpeoOiajany CorNaleHus 00 yCTpaHSHUH
JBOMHOTO HAJIOTOOOJIOKEHHSI B OTHOLICHUH JIOXOJOB.
Tak, ¢ 1921 mo 1925 rox 6buIO0 moamuMcaHo 22 TaKUX
MEXIYHApOIHBIX HAJOTOBBIX cornameHus [1]. 3a mepu-
oxn ¢ 1922 mo 1939 rox mexny crpanamu LleHTpansHol 1
CesepHoit EBpons! 66110 oamucano 69 cornamienuii 06
YCTpPaHEHHH JIBOWHOTO HAJIOTOOOIOKEHHUS.

Bo-BTOpEIX, Ha (JOHE PACIIMPEHUS TOPTOBBIX CBSI3EH
1 BKJIFOYEHHSI B MUPOBYIO SKOHOMHYECKYIO CHCTEMY BCE
OOJIBIIIETO YKCIIa TOCYAAPCTB (B TOM YHCIIE U OBIBIIHMX KO-
JIOHWIA) BO3HMKJIM TPHUHIUIIHANIBHBIE pa3HOIIacHs, o0y-
CJIOBJICHHBIE HEOJJMHAKOBBIM YPOBHEM Pa3BUTHSI Pa3HBIX
CTpaH, CTAJIN BBICKA3bIBATHCS PA3INYHbIC MHEHHS TAKKE
10 BONPOCY MX POJIM B MEXKIYHApOIHOM pa3/ieleHUuI
Tpyaa (B MepBYyIO0 o4yepe/b, KaKk UMIIOPTEPOB M IKCIIOP-
TEPOB KaluTana).

B-tperpux, ¢ Havama 20-x rofoB MPOIIJIOTO BeKa
CTalll MPEIIPUHIMATHCS MOMBITKA 3aKIIOYCHUS MHO-
TOCTOPOHHHUX (B TOM YHCJIE PETMOHAIBHBIX) HAJOTO-
BBIX cornmamenui. Tak, B 1922 roxy Obuto moamucano
MHOTOCTOpPOHHEE HAJIOTOBOE COTJIAIIEHHE MEXTy AB-
ctpuelt, Beurpueit, [lonpmeit, Utanueid, Pymbiaueit u
IOrocnasueit.

B-uetBepthIX, mocne IlepBoil MupoBoii BOIHEI, He-
CMOTpsl Ha IpeoliIaaHue TeHICHIUH TPOTEKIIMOHN3Ma,
MIPUMEHAEMOI'O 60J1LIJJI/IHCTBOM rocygapCtBs BO BHENI-
HEAKOHOMHYECKOM MOJIMTUKE, YCUIIHUIIUCH TONBITKHU CO-
[IACOBAaHHOTO TAMOXXEHHO-TAPH(PHOIO PETyITUPOBAHHUS U
CHMYKEHHSI TAMOXKCHHBIX IOIIIMH. DTa MHOTOCTOPOHHSIS
pabora xKoHKpeTHO B pamkax Jlurn Hanwmit He mpuHecna
OLIYTHMBIX PE3YyIbTAaTOB B 3TOM HarpaBieHnd. Hanboms-
Ui Tporpecc ObUT JOCTUTHYT B cdepe NMPUMEHEHHS
HEKOTOPBIX OOIMX TEXHWYECKHX ACHEKTOB (KiaccHpu-
KaIly TOBAapOB, TAMO)KCHHOW OIIEHKE TOBAPOB ISl TAMO-
JKCHHBIX IIeTICH).

B-1THIX, OTCYTCTBHE AEHCTBEHHBIX WHCTPYMEHTOB
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NCTOPUA POPMUPOBAHUA MEXKIYHAPOJHOI'O HAJIOT'OBOI'O ITPABA,
ETO CYINIHOCTb 1 MECTO B CUCTEME ITPABA

1 CPEICTB MUPOBOTO YPOBHS, HAaIIPABICHHBIX HA PETYIIHU-
pOBaHNE BHEIIHETOPTOBON JESTENBHOCTH, MOOYXIaJIo
rocyJapcTBa INpe MPUMEHSTH IBYCTOPOHHHE HAJIOTOBO-
TaMOKCHHBIC COINIAIICHHA. B TBYCTOPOHHMX OTrOBOpax
Oonplle BHUMAHUS YIEISUIOCH BOIIPOCaM TOPTOBIIH,
B3aUMHOTO TIPEIOCTABICHHUS HAIMOHAIBHOTO PEXXUMA U
pekuMa HauOoJIbIIETo OJIaronpHUsITCTBOBAHUS, YIUIAThl U
B3MMaHUsl BHYTPEHHUX HAJIOTOB M MOILIMH IPH MpOBe-
JICHUM BHEIIHETOPTOBBIX ONEpalUii HEPEe3UAEHTOB, YTO
4aCTO CTAHOBHJIOCH ITPEAMETOM 00CYKISHHH.

B-IHCCTBIX, mupe CTajid MPUMEHATHCA COITIAlICHUA,
coziepXKalue Hapsiy ¢ JIPYrMMH HOPMaMHU TaKKe Ha-
JIOTOBBIE IIPaBWJIa. B 4acTHOCTH, MOXHO OTMETHUTH CO-
IJIaleHns 00 YCTPaHEHUH JBOWHOTO HAJIOTOO0OIOKEHUS
JIOXOZIOB ONPEIEICHHOW KaTeropuy JHI (AWUIIOMATOB,
COTPYIHUKOB MEXIYHAPOIHBIX OpPraHHW3alMid U T.J.) U
OTZEJIFHBIX BHJOB JOXO/I0B (MOPCKHE, BO3IYIITHBIE ITepe-
BO3KH, JINIICH3NOHHBIE TUIATEXN).

B-cenpMbIX, B IEepHOR MeEXAy JBYMs BOWHaMH 3a-
METHO aKTHBU3UPOBAJIACh NESTEIHFHOCTh MEKIYHAPOI-
HBIX OpraHU3alUi 1 MHOTOCTOPOHHUX KOH(EpeHIuit 1Mo
HO/ITOTOBKE 0a30BBIX YCIOBHH ISl MEXIYHAPOIHOTO CO-
TPYAHUYECTBA B HAJIOTOBOU cepe. DTOM NEesTENbHOCTH
conmyTcTBOBaia aktuBu3zanusa Jluru Hamuii.

B ¢deBpane 1925 roma TeXHUYECKUIH SKCIIEPTHBIN
xomuteT Jlurm Hammii otmipaBui cBoi oT4yer B (pMHAH-
coBbIif komuTteT Jlurn. OT4eT comeprKal IaH UCCIeIo-
BaHMS NPEIBAPUTEIBHBIX PE3YABTATOB U IUIAH MTOJTOTOB-
KM TEKCTOB THUIOBBIX cortanreHnid. CrycTts iBa roxa, B
anpene 1927 r., 3TOT KOMUTET BMECTE CO CBOUM OYEpE]-
HBIM JIOKJIaJIOM ITPEACTaBHII IIPOEKTHI YETHIPEX TUIIOBBIX
KoHBeHIMH. B okTs0pe 1928 roma 3Tu mpoexTsl ObLIH
paccMmoTpensl B JKeHeBe, Ha MeXyHapoIHOH KOH(pepeH-
L1H, TIOCBSIIEHHONW BOIIPOCAaM JBOMHOIO HaJOroo0yo-
xenust. Ha koH(depeHInU ¢ yuyacTueM INpeacTaBHTENeH
Oosee 27 cTpaH OBbUIM MPUHATHI CICTYIOIINE TUIIOBBIS
JIoKyMeHTHL: a) KoHBeHIst 00 OTMEHE ABOIHOTO HAJO-
roo0NoXeHus: B chepe MpsAMBIX HAJOTOB (TIOIOXOTHOTO
¥ UMYIIECTBEHHOTO HaJoroB); 0) Konsenmus 06 ycrpa-
HEHHMHU JBOMHOTO HAJIOTOOONOKEHHS B OTHOIICHWH Ha-
CJICICTBEHHOTO UMYIeCcTBa; B) KoHBEeHIMS 00 OKa3aHUH
a/IMUHUCTPATUBHOM ITOMOIIH 110 HAJOTOBBIM BOIIPOCAM;
r) KonBenuus 06 oxa3anuu npaBoBOii HOMOILHU BO BpeMsI
B3UMaHUs HAJIOTOB [2].

B 1929 rony 6Owi1 yupexaen Hanoroserit Komurer B
Ka4yeCTBE [IOCTOSIHHO AeHcTBYyo1ero oprana Jiuru Hanumi
[3]. OnHuM U3 HanboJIee BaXKHBIX PE3YJIBTATOB JESTENb-
HocTu HanoroBoro Komurera Oblia pa3paboTka npoexra
MHOTrocTOpoHHel KoHBeHIIMU 0 pacnipeiesIeHuH JI0X010B
MIPEANIPUATHH MEXIy TOCyJapcTBaMU B IIEIISIX HAJIOTO-
obnoxxernns. B 1933 romy 3ToT mpoekT OBUT pacCMOTpeH
Ha 3acefaHusAxX nogkomMuteroB PuckansHoro Komurera,
opranu3oBaHHbIX MexxnyHapogHoit Toprosoit Ilanatoit
B Hpto-Mopke n Banmurrore, a no3jHee — B HIOHE TOTO
K€ ToJla, COOTBETCTBYIOIINE TIPOEKTHI OBUIH paccMoTpe-
HBI Ha 3aceqanuu Hanorosoro Komurera. B utone 1940
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roaa u B utojie 1943 roma B ropone MeXuKo COCTOSIIHCH
JIBE€ HAJIOTOBBIE KOH(EpEHINH, OpraHu3oBaHHble Ha-
snoroBeiM Komurerom Jlnrm Harmmit. OCHOBHOW TeMOM
00CY>KIeHIH Ha 3THX KOH(PEPEHIHSX 0 MPEII0KEHHIO
Hanorosoro Komurera ObIIM MeXayHapOJHO-TIPABOBOE
COTPYIHHYECTBO B HAJIOTOBOH c(hepe, MPOEKTHI TUTIOBBIX
HaJIOTOBBIX KOHBEHIUI 1 MpoekT MHoroctoponHeit Kon-
BEHIMU O PacIpeieIeHuH JOXOA0B NPEAIPUATHNA MEXKAY
rOCyJapCTBaMH B LIEJISIX HAJIOTOOOIOKEHUSI.

Haunnas co Bropoit nmonosuss! 40-x rogoB XX Beka,
MOCTETIEHHOE BOCCTAHOBJICHHUE, a 3aTEM U POCT MHUPOBOM
SKOHOMMKH, TPHUBETH K BO30OHOBIECHHIO MEXIrocyap-
CTBEHHOT'O COTPYIHHYECTBA [0 HAJIOTOBBIM Bompocam. B
HaJasie 3TOro MEepPHoJa PErnOHAIN3AIHs COTPYAHIYECTBA
10 HAJIOTOBBIM BOIPOCAM IPOSIBUIACH B COMMKEHHHU €B-
ponelickux ctpaH. B mepBoii nmonoBune 50-x rogoB 310
TIPUBEJIO K CO3JaHHUIO TPEX IKOHOMHIECKUX COOOIIECTB, a
B 1993 romy — kK OpMHPOBAHHIO EANHOTO SKOHOMHYECKO-
ro mpoctpancTBa. OfHONW M3 OCHOB IpoLecca MHTErpa-
1un crpaH-wieHoB EC sBisercs ux TeCHOe U MOCTOSHHO
pacumpsoneecs COTpyIHUYECTBO B HAJIOTOBOH cdepe.
Ecnu B mepBoe BpeMs 3TO COTPYAHHYECTBO OrpaHUYU-
BAJIOCH MIPOCTON KOOPIMHAIIMEH, TO B HACTOSIIEE BpeMs
OCYIIECTBJISIETCS TAPMOHM3ALMS U YHU(DHUKAIMS TPaBUIT
HaJIOrooONOKeHUsI. B mpuHIMIE, 3TO 3aKOHOMEPHO, TaK
Kak co3manue camoro Empormeiickoro Coro3a OCHOBaHO
Ha 3TOH HJiee; ABMKCHUE TOBAPOB, KalMTaIa M TPYIOBBIX
PECYpCOB B 3TOM NPOCTPAHCTBE JIOIDKHO OCYIECTBISATHCS
CBOOOIHO, 0e3 KakoU-TH00 TUCKPUMHHAIINN, B OJIHAKO-
BBIX YCJIOBHSIX KOHKYPEHIIMH, B TOM YHCIIE JOJDKHBI OBITH
COINIaCOBaHbI U HAJIOTH.

bnaromapss nmeATenbHOCTH MEXIYyHAapOAHBIX Opra-
HU3aIMi, BO3POC ONBIT HUCIIOIB30BAaHUS MOJAETBHBIX
JIOTOBOPOB: 3TH JOTOBOPHI IPUHATHI A NPUMEHEHUS
OTIIENTbHBIMH TOCY/IApCTBAMH U UX 00beanHeHusMu. Ha-
npumMep, B 1964 rony pa3paboTaHO THIIOBOE HAJIOTOBOE
cormamenne bpuranckoro Conpy:xectBa Hamuii [4]. Ten-
JCHIMS PACIIUPEHUS] MEKXTOCYJAPCTBEHHOIO IIPAaBOBOTO
COTPYAHHYECTBA IO HAJIOTOBBIM BOIIPOCAM IPOHMKIIA U B
ctpanbl Bocrounoit Azun, Appuku u JlatnHCKOM AMepu-
ku. Hanpumep, B 1964 romy mox srupoit @paHumu ObIT
MOATOTOBIIEH MPOEKT MHOTOCTOPOHHEH KOHBEHLIMU AN
(paHKOsA3BIYHBIX cTpaH Adpuku. 3 stHBapst 1973 roxa
6610 moamucano ComalmeHne MeXly rocynapcTBaMu-
ynenamu CoBeta Apabckoro DxoHomuueckoro Coro3a,
peryaupyomiee BOIpoChl HaJOrOOOJIOKEHUs! JTOXOA0B U
kanutana. 29 okrsi0ps 1984 ronga moamucaHsl corarie-
HUSL MEXIY TOCyIapCTBAMHU-WIEHAMH OKOHOMHUYECKOTO
Coobmrectsa crpaH 3amagHor AQpUKH 0 HATOTOOOIOXKe-
HHH TI0 BOIIPOCAM J0XOAO0B U HACIIE[IOBAHMUS, B TOM YHCIIE
0 HaJorax 3a perucTpamnuio u repooseie coopsl [5]. To-
BOPSI O MEXIYHAPOIHOM COTPYIHHIECTBE 1O HAIOTOBBIM
OTHOIIECHUSIM BO BTOPOH monoBuHe XX Beka, B MEPBYIO
odepenb cnenyer oTMeTUTh poiab GATT. OToT HHCTUTYT
B TeueHue noutu 50 net no coznanus Becemupnoit Top-
roBoii OpraHu3anuy BBITIONHST ()YHKIIMH MHOTOCTOPOH-
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Quabnyp MUP3AJIMEB

HETO KOMIUIEKCHOTO CONIAIICHUsI, OMHOBPEMEHHO BBICTY-
Tast B oI MEXIyHApOJHON OpraHu3aluu u opyma, rae
00CyXTaJIICh BOTIPOCHI PETYIMPOBAHIS MEXKTyHAPOTHOH
toprosiu. Ilocne Ypyrsaiickoro paynna B ampene 1994
rona GATT nepenmenoBaH Bo Bcemupnyro Toprosyro

Opranuzanuio.
YuuTeiBas pacTyimiee 3HAYCHHE MPOOJIEMBI COBEp-
IICHCTBOBAHUS  HAJIOTOOOJIOKCHUS  MEXKITyHAPOIHBIX

SKOHOMHYECKHUX OIepaluii, BIOIHE 3aKOHOMEPHO, YTO
MEXIYHapOIHOE HAJIOTOBOE MPABO CTAHOBUTCS BaXKHBIM
00BEKTOM TEOPETHYECKHX PACCMOTPEHHH M MPHBIIEKAET
BHUMaHHE KaK MpeAMEeT HayYHO-HCCIeJ0BaTeIbCKOH Jie-
ATENBHOCTU. B TO ke Bpems cieayeT OTMETHUTh, 4TO HO-
HATHS «HAJIOTH» U «MEXIYHApPOIHOE HAJTOTOBOE IPABO»
HE HEOJTHO3HAuHbl. B Hay4HOIl IMTEparype CylecTBYIOT
Ppa3HbIe MHEHHS 110 3TUM BoripocaM [6]. Tak, HeT HU HOp-
MaTHUBHOTO ONPENENICHNs, HU €INHOTO JTOKTPHHAIEHOTO
MIOHSTHS MEXTyHapOIHOTO HAJOTOBOTO Mpasa. [17is KOoH-
KpeTH3allu 3TOM KaTerOpuH MOXKHO UCIIOJIB30BaTh pas-
JINYHBIE TIOAXO/BL.

Bo-nepBbIx, IpH ONpeaeNeHNH COepKaHU MEXIy-
HapOJHOI0 HaJIOTOBOTO IpaBa Kak HOPMAaTHBHOM cHCTe-
MBI Ha HepeI[HI/Iﬁ IJIaH BBICTYNIAET TEPMHUH «MECKAYyHa-
ponHBIiY». B 6osee mUpoKoM CMBICIE STOT TEPMUH OIpe-
JeIsIeTCs KaK «BCEMHPHBI». Clie0BaTeNnbHO, MEKAyHa-
pOIHOE HAJIOTOBOE MPaBO MPHOOpeTaeT cyrydo Mexmy-
HApOIHBI HOPMATHBHEBIN XapakTep, HE oOiamarommit
cenu(pUIecKuMH HAMOHAJIBHBIMA  OCOOCHHOCTSAMH.
OnHako TakoW MOAXOZA HE COOTBETCTBYET PEabHOCTH,
OH HeoOOCHOBaH M HerpaBoMepeH. HecmoTpst Ha yrny-
Or1eHre MEXXAYHAPOIHOTO COTPYAHUYECTBA B HAJIOTOBOM
cepe M COBEpIICHCTBOBAaHHE MEXIYHApPOIHBIX HaJO-
TOBBIX OTHOLICHUH, BHYTPUTOCYJApCTBEHHOE IPAaBO BCE
ellle UrpaeT BeIyILIyI0 POJib B HAJIOTOBBIX BOIIPOCAX.

BO-BTOpLIX, YUuTbIBasgd HAIMOHAJIBHBIC 0COOEHHOCTH
HAJIOTO00JIOKEHHSI, MEKAYHAPOIHOE HAJIOTOBOE IPaBO
MOXKHO HAa3BaTh COBOKYIMHOCTBIO IIOJIOKEHHH HAalHo-
HaJIPHOTO HAJIOTOBOTO 3aKOHOJATENbCTBA CTPAaH MHpa
WM «HAJIOTOBBIM IPaBOM rocynapctsy. Ho u atoT nox-
XOJI HE SIBJIICTCS TOCTATOYHO MOJIHBIM U IPUTOJHBIM IS
IIMPOKOTO TIPUMEHEHUSI.

B-TpeThux, MEXayHapOJHOE HAJIOTOBOE MPABO — 3TO
COBOKYITHOCTh HOPM HallMOHAJILHOTO (BHYTPEHHETO) Ha-
JIOTOBOTO TIpaBa OTAEIBHOIO IOCYJapCTBa, PEryaupyro-
LIUX OTHOIIEHUS C Y4aCTHEM HHOCTPAHHOTO JJIEMEHTA.
IIo cpaBHEHMIO ¢ NpeABLAYIIMMY OAXOAAMU, 3T TOUKA
3peHusl B JOKTPHHE OoJiee uccienorana [7].

B TepmuHOMIOrHMM MO MEXAYHAPOAHOMY YaCTHOMY
IIPaBy BCTPEUYAETCS TIOHIATHE «MEKTyHAPOJHAS JaCTh Ha-
LMOHAJIPHOTO HAJIOrOBOTO MpaBa». B 3TOM KOHTEKCTE B
KauecTBE MpeaMeTa MEXIyHapOAHOTO HAJIOTOBOTO Ipa-
Ba BBICTYIAIOT HAJOTOBBIE OTHOLICHUS C MHOCTPAHHBIM
9NIEMEHTOM, PEeryJIupyeMbleé HOpPMaM{ HaIHOHAJIFHOTO
3aKOHOJATENbCTBA. ODTH OTHOIIEHUS CKJIAIbIBAIOTCS B
MIPOLIECCE OCYIIECTBICHUS MEXAYHApOJHON SKOHOMU-
YECKOH MAEATEeNIbHOCTU MEXIY TOCYNapCTBOM, C OIHOM
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CTOPOHBI, U (PU3UUECKUMHU U FOPHIUUECKHUE JTUIAMH — C
JPyroil CTOPOHBI, U KaK pe3yabTaT 3TOW AEATEIbHOCTH
— B MPOLIECCE BO3HUKHOBEHUS HAJOTOBBIX 0043aTEIbCTB
Iepesl COOTBETCTBYIOIIUM TOCYIapCTBOM. B mokTpuHe
MEXIYHApPOIHOTO HAJOTOBOTO IIPpaBa 3apyO0eHbIX CTpaH
B KauecTBEe IpeAMEeTa MEXIYHapOIHOIO HaJIOroBOrO
IIpaBa BBICTYNAIOT HAJOTOBBIE OTHOILEHHS C MHOCTpPaH-
HBIM JIEMEHTOM.

MHeHHe 0 TOM, YTO MEXAYyHapoJHOE HAaJOrOBOE
IIPaBO SBISETCS COCTAaBHOM 4YacThiO (MHCTUTYTOM, OT-
paciibio, TOIOTPACIbI0) MEXIYHAPOIHOTO MyOIHYHOTO
IpaBa, HE OTPHULACTCS M B JOKTPHUHAX IpaBa 3apyOek-
HBIX CTpaH. PacumimpeHne MeXayHapOJHbBIX HAJIOTOBBIX
OTHOIICHWH MNPUBOAUT K JaJbHEUIIEMYy OOOTaIICHHIO
HAyYHBIX KOHIICTIIINI 1 IOAXOMIOB B 3TOH cdepe. Hanpu-
Mep, HIPeINPUHUMAIOTCS] ONBITKH BKJIIOYEHHS B JIOKT-
PHHY TaKOTO TMOHATHS PETHOHAIBHOTO XapakTepa, Kak
«eBpoOIeCcCKoe HaoroBoe npaso». [lox aTum nonstuem,
CKOpPE€ BCEro, MOPa3yMEBAETCsl HAJIOTOBBIM PEXUM, Cy-
niecTByromuil B npeaenax EC nocne BCTyIeHUs B CUILy
Pumckoro norosopa 1957 rona u MaacTpuxTCKoro 10ro-
Bopa 1992 rona, a Taxke IeATeNbHOCTh, HAalpaBIEHHAs
Ha YHU(HKAIMIO HAJOTOBBIX CHCTEM TOCYIapCTB-4JICHOB
EC ¢ Touku 3peHHs METOIOB M MEXaHHU3MOB cOopa Ha-
JIOrOB, 00bEMOB HaJI0Tr0000KeH s U T.11. CIIeuaancThl
OTHOCSITCS K IIPOOIEME MEXTyHapOIHO-IIPABOBOTO PEry-
JIMPOBAHMS MEKTYHAPOJHBIX HAJOTOBBIX OTHOIICHUI B
Oornee MMPOKOM KOHTEKCTE.

K.I'. bopucoB oTMeuaeT, 4TO B MEXAYHAPOJHOM Ha-
JIOTOBOM ITpaBe MOSBUIINCH CIICIATIbHBIE CTAaHAapTHl U
MIPUHIMITBI MEXIyHAPOAHBIX HAJIOTOBBIX OTHOIIECHHUH
[8]. ITo muenuto E.fI. CopokuHO#, akThl COBPEMEHHO-
IO MEXAyHapOIHOTO MpaBa OXBaThHIBAIOT HOPMAaTHBHEIE
aKThl MEXAYHApOIHOTO HAJIOroBoro mpasa. OHa oTMe-
YaeT, YTO «II0 MHEHHIO HEKOTOPBIX CHEIHaJIUCTOB, B
Halle BpeMs MEXIyHapoAHOE HAJOroBOE IpPaBO — 3TO
OTpacib MEXIYyHapOIHOTO IyOIMYHOTO NpaBa, MHCTH-
TYyT MEXAyHAPOAHOTO 3KOHOMHYECKOTO IIpaBa, Ipel-
CTaBILIIOIINAN COOOH COBOKYITHOCTH CHCTEMBI MEXKIIY-
HapOIHBIX MPABOBBIX AKTOB KaK 0053aTEIbHOTO, TaK U
pexkomenaarenpHoro xapakrepa» [9]. M.M. borycnas-
CKHI Ha3bIBaeT MEXIYHApOJHOE HAJIOTOBOE IPaBO IMO-
JOTPACibl0 MEXKIYHApOAHOI0 YKOHOMHUYECKOTO IpaBa
[10]. U.U. Kyuepos, ccbinasice Ha [.M. BenbsimuHOBa,
CKJIOHEH OILIEHHUBAaTh MEKYHApOJAHOE HAJIOrOBOE NPaBo
B OoJyiee IIMPOKOM KOHTEKCTE MEXIYHApOJHOIO KO-
Homuyeckoro mpasa [11]. OH oTMedaeT TOT o0IIenpu-
3HAHHBIN (aKT, 9TO B CHCTEME MEXIyHapOIHOTO MpaBa
MEXIYHapOJHOE 3KOHOMHYECKOE IPABO BBIIEIACTCS
KaK COBOKYIHOCTb IIPABOBBIX HOPM, PETYIHPYIOIINX
OTHOUICHHUS B c(hepe SKOHOMHUYECKOTO COTPYIHUIECTBA
MEXIy TOCyJapCTBaMU M IPYTUMH CyOBEKTaMH MEX-
nyHapoaHoro mpasa [12]. Ilpu 3ToM MeXIyHapOAHOE
9KOHOMHYECKOE IPaBO BBICTYNAEcT B KauecTBE OTpac-
JIM TpaBa, TapaHTHPYIOIIEH MeXIyHapOIHO-IIPAaBOBOE
peTyJIMpOBaHUE JBIKEHHS MaTepHalbHBIX IIEHHOCTEH
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HUCTOPUSA ®POPMUPOBAHUSA MEKIAYHAPOJHOI'O HAJIOT'OBOT O ITPABA,
ETO CYIIHOCTb 1 MECTO B CUCTEME ITPABA

u ux punancoroe odecneucnne (/1. Kappo) [13]. B.H.
JonoHoBa ompenenser MeEXIyHApPOTHOE HAJIOTOBOE
MpaBo KaK MOAOTPAcIb MEKIYHAPOIHOTO IIpaBa, COBO-
KYITHOCTh MEKIYHapOTHO-TIPABOBEIX HOPM, PETYIHPY-
FOIUX OTHOIICHHS B C(epe HAIOTOOOTOKECHHUS, YCIIOK-
HSAIOIUXCS B CBS3H C IPUCYTCTBHEM HHOCTPAHHOTO
anemeHTa [14].

O.A. ®omuHa ompenenseT MeXIyHapOIHOE HAJO-
TOBOE TIPaBO KaK OCOOYIO CTPYKTYpY, 3aHHMAIOLIyIOCS
MEXXIYHapOIHBIMU acHeKTaMH HasorooOnoxenus [15].
[Ipu 5TOM aBTOp MMeeT B BHIY HE MEXAYHApOIHOE, a
HallMOHAIILHOE HaJoroBoe npaBo. HecomMHeHHO, 31ech
TaKXKe MPUCYTCTBYeT MHO)KECTBO HECOBMAJAIOIINX MO-
MeHTOB. B.A. KammH cuuTaer, yTo HAJIOrOBOE IPaBO
COCTOHWT M3 JIByX YacTe — COOCTBEHHO HAJIOTOBOTO TIpa-
Ba, PETYIHPYIOIIETO OTHOIICHUS, MOAIAIAIOIINE IO
FOPUCIUKITUIO TOTO WJIM WHOTO TOCYIapcTBa B IIEJIOM
WJIA KQXKIBIA JIEMEHT STHX OTHOIICHUH, W HAJOTOBOTO
IIpaBa, PETYJIUPYIOIIEr0 OTHOLICHUS C y4acTHeM HHO-
CTpPaHHBIX JIEMEHTOB B Kakoi-nmoo dopme. [Ipu stom,
Kak oTMmedaeT B.A. Kammn, «B nureparype moa TepMu-
HOM «MEX/yHapOIHOE HAJIOTOBOE MPaB0» IMOHUMAIOTCS
MCEXKIYHApPOAHBIC COITIAICHUSA BMECTE C «MCKAYHApPOI-
HOM» YacThl0O HOPM HAIIMOHAJIBHOTO HAJIOTOBOTO IIpaBa
WA «MEXIyHapOJHAS» YacTh HALMOHAIBHOTO IIPaBay»
[16]. B aTOM ciIy4ae ero Mmo3WIMs 9acTHYHO Onm3Ka K
mo3urmu O.A. ®oMuHOM, TT0 MHEHUIO KOTOPOH 0COOEH-
HOCTH OTHOIICHUH ¢ ydacTHeM (PU3HYCCKUX U IOPHITIC-
CKUX JIUII, BXOAANINX B MPEIMET MEXIyHAPOIHOTO Ha-
JIOTOBOTO TIpaBa, 3aKIOYacTCs B TOM, YTO 3TH OTHOIIIC-
HUsI BOHUKAIOT B MEXIyHapoaHou cdepe. IIpu atom, ¢
OZIHOW CTOpPOHBI, AEHCTBUE MEXYHAPOJAHOTO HAJIOTOBO-
TO NpaBa HEBO3MOXKHO 0e3 peann3alii OCHOBHBIX HOPM
MEKIyHapOJHOTO MpaBa, a C APYrod — MEXITyHapOIHOE
HaJIOTOBOE MPaBO HE MOXET OOOWTHCH 0e3 HAJIOTOBBIX
HOPM HAallMOHAJIbHBIX IMPaBOBBIX CUCTEM.

A.O. Mup3aeBa HCXOAUT U3 MPUHIIMITA TPEEMCTBEH-
HOCTH KOMITJIEKCHOTO TIOIXOJa K CHCTEMaTHU3aI[lH MEX-
IYHApOIHOTO HaioroBoro mpasa. OHa, pe3fOMHpPYS BCE
BBICKa3BbIBAaHMSI O MEXIYHapOJHOM HAJIOTOBOM IIpasBe,
MIPUXOIUT K BBIBOLY, YTO MEXIYHAPOIAHOE HAIIOTOBOE
MIPaBo IeTIeCO00Pa3HO PaCCMaTPHUBATh KK KOMIICKCHYTO
oTpacib MpaBa, H3yYAIONIYI0 MEXIYHAPOIHBIC aCICKThI
HaJIOTOO0JIOKEHH S, COUETAIOLTY0 HOPMBI HAIIMOHAIIEHO-
TO M MEXIyHapOJHOTO MpaBa. MexxayHapoJHOe HaJIOTO-
BOE IIPAaBO HE MOXKET (PyHKIIMOHUPOBATH Oe3 peann3auuu
OCHOBHBIX TPUHIUIIOB MEXKIYHApOTHOTO TpaBa (jus
cogens), COCTAaBISIOMUX (YHIAMEHT CHCTEMBI MEXIY-
HapOIHbIX OTHOLIEHU!H. Ho B TO ke Bpemsi HEBO3MOXKHO
MIPEJCTABUTH PETYINPOBAHNIE MEXTYHAPOTHOTO HAIOTO-
BOTO TpaBa 0e3 oOpalieHus K HaJOTOBBIM HOPMaM CH-
CTEMBI HAITMOHAJIEHOTO TpaBa. ITOT MOMEHT IIPOSBIISICT-
csl, B TIEPBYIO Oo4yepenb, IPU PEryINPOBAHUN CUTYaIllUH,
HE MPEIYCMOTPEHHBIX MEXKIYHAPOIHBIMU JOTOBOPAMH.
A BO-BTOpPBIX, CJIEAYCT OTMETHTh, YTO HA CETONHSIIHUI
JIeHb B c(hepe KOHTPOIIS 32 HAIOT000JI0KEHHEM TTpeolita-
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JIAIOT CPEelCTBA HALMOHAIBHOM MOJUTHKH, XOTS HaJIOTO-
Basl MOJMTHKA OXBATHIBACTCS MEKIYHAPOTHBIMHU XO3SH-
CTBEHHBIMH CBsI3sIMH [17].

A.N. CanpIroB paccMaTpuBaeT MEXKIyHapOTHOE Ha-
JIOTOBOE TPaBO KaK OJHY U3 OTpacieil MexXITyHapOIHOTO
9KOHOMHYecKoro nmpasa. OH OTMEYaeT, 4To B II00aIn3Hu-
pymolieiics IKOHOMHUECKOH CHCTEME MEXIyHapOIHbIE
SKOHOMHUYECKHE OTHOILIEHUs MOABEPIaloTCs BIUSHHUIO
HOPM MEXIYHapOJHOTO MpaBa, OIJHAKO CUUTAET BO3-
MOXHBIM TPUHSITHE BHYTPUTOCYAAPCTBEHHBIX 3aKOHO-
JIaTeNIbHBIX aKTOB B OTHOCTOPOHHEM TOpsiKe, Oe3 yueTa
JUHAMUKH Pa3BUTHSA MEXIYHApOIHBIX oTHOIIEHHH [18].
ABTOp TaKkke OMpeHeNseT CIeru(puIecKue CTaHTapPThHI
Me)KTyHapOIHOTO HAJIOTOBOTO TipaBa. [Ipu 3ToM Mexmy-
HapOIHOE HAJOTOBOE MPABO PACCMATPHUBACTCS B PaMKax
CHCTEMBI MEKIYHAPOJHOTO SKOHOMHYECKOTO TIpaBa Kak
SKBHBAJICHT MEKIYHAPOIHOTO MPaBa.

MexayHapogqHoe HajIOroBoe MpaBO, TO €CTb
MEXJyHapOJHO-IPaBOBOE PETYIUPOBAaHHE MEXTyHa-
POIHBIX HAJIOTOBBIX OTHOIIEHHH, KaK MOJOTPACTb MEX-
JYHapOJHOTO AKOHOMHYECKOTO IMpaBa, TECHO CBA3aHO
C BOINPOCaMU MEXIYHApOAHOH TOPrOBIIM, (PHUHAHCOB,
WHBECTHLMH U T.A. HajoroBele OTHOIIEHUS OTHOCATCS
K 9HCITy (hakTOpOB, HANPSIMYIO BIUSIONIMX HA MEXTyHa-
ponHyto Toprosiro. Ilo Mepe pacmmpeHus U yCKOpeHHus
Tporecca MeXIyHapOIHOW WHTETPAINH, OTACIHHEIE BO-
MIPOCHl HAJIOTOOOJIOKEHUSI MOCTENEHHO IOABEPTaOTCs
Ooilee MHPOKOMY MEXKIYHAPOIHO-IIPAaBOBOMY PETYIIH-
POBaHUIO.

[IpenmeroM MeXIyHapOIAHOTO HAJIOTOBOTO IpaBa
CIIy’)KaT MEXIyHapOoAHble Hajorosble oTHouleHus. Cu-
CTeMa MEXTYHapOIHBIX HAJOTOBBIX OTHOUIEHUH BKIIIO-
yaeT B ce0si CIEOyIOIIME DIIEMEHTHI: JeSTeIbHOCTh
TOCYyZ1apCTB, CBSI3aHHYIO C HaJIOTOBOM IOPUCIUKIIMEH;
OTHOILIEHHs, COPMHUPOBABILUECS B IIPOLECCE MEKIY-
HapOJIHOTO COTPYAHWYECTBA HAJOTOBHIX OpPraHOB; OT-
HOIICHHUS TOCYAAPCTB M MEXIYHAPOIHBIX OpraHU3alnH,
CBSI3aHHBIC C HAJOTOBBIMH BOIIPOCAMH; OTHOIICHHS TO-
CyIapCTB, CBSI3aHHBIE C B3MMAaHHEM HAJIOTOB U cOOpOB
C IOXOJIOB, TIPHOOPETEHHBIX 32 pyOeKOM, U HMYIIECTBA
WHOCTPAHHBIX (GU3WICCKUX U FOPUANICCKIX JIHII HITH pe-
3uaeHToB. TakuM 00pa3oM, MEKTyHApOJHOE HAJIOTOBOE
IIPABO 3aKPEMIseT MEXTyHapOIHbIE HAJIOTOBBIE OTHOILIE-
HUSI; IPEAyCMaTPUBAET PEeLIeHUE MPOOIEMBI Pa3InYHBIX
IOPUCAMKIH; 00eCreyrBaeT 3alllUTy MMYIIECTBEHHBIX
MpaB JMIL, NPUHAUICKALNINX Pa3IMYHBIM FOPUCAUKIHU-
SIM; CBSI3aHO C MyONMYHBIMU (PyHKIUSIMU TOCYJIapCTBa.
Pestomupyst BbIllIECKa3aHHOE, XOTEJIOCh Obl OTMETHTH,
YTO MPEIMETOM MEXIYHApOIHOTO HAJIOTOBOTO IIpaBa
SIBIISTIOTCSL. MEKIYHapOTHBIE HAJIOTOBBIC OTHOIICHHUS, a
MMEHHO: B3MMaHHE TOCYIapCTBOM HAJOTOB M COOpOB C
JIOXOJIOB, MPHOOPETEHHBIX 32 pyOe:koM, M MMYIIECTBa
WHOCTPAHHBIX (PH3WUYECKUX ¥ IOPUIUYCCKUX JIHI[ FITH
PE3UACHTOB; OTHOILEHHsS] TOCYAApCTB M MEXIyHApOJ-
HBIX OpraHU3allUil, CBSI3aHHbIE C HAJIOTOBBIMH BOIIPOCa-
MH; AEATEIBHOCTh TOCYJapCTB, CBA3aHHAs C HAJIOTOBOI
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IOPUCAUKIUEH; MEKAYHAPOJHOE COTPYIHUIECTBO HAJIO-
TOBBIX OPTaHOB.

Takum o6pa3om, coiepikaHne MEKTyHAPOJHBIX Ha-
JIOTOBBIX OTHOIIEHWH MPOSBIAETCS B OCYIIECTBICHUH
IpaB 1 00s13aHHOCTEH CyOBEKTOB MEXKIyHapOJHOIO Ha-
JIOTOBOTO TIpaBa. PerynampoBaHme MEXAyHApOTHBIX Ha-

JIOTOBBIX OTHOLIEHUH OCYIIECTBISIETCSI MOCPEICTBOM
MEXIYHAPOIHBIX TOTOBOPOB. DYHKINS PETYINPOBAHMS
MEXIYHAPOIHBIX HAJOTOBBIX OTHOILICHUH peann3yeTcs
KaK CPEACTBAMH MEXTyHAapOJHOTO HAJIOTOBOTO IIpaBa,
TaK M CPeCTBAMH BHYTPHIOCYJapCTBEHHOTO HAJIOTOBO-
TO IpaBa.
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JIOKTOPAHT Kadepbl MeXKTyHAPOIHOTO YaCTHOTO MpaBa
U €BPOIEHCKOro IpaBa BakuHCKOro rocy1apcTBEHHOIO
YHHUBEpCHTETA

MEXJIAYHAPOJHO-ITPABOBBIE HOPMbI YHUBEPCAJIBHOT'O U PETUOHAJIBHOI'O
XAPAKTEPA, PEI'VIMPYIOIIIUE BAHKOBCKYIO JEATEJIBHOCTbD

B Hacrosiiee Bpemst TpOHU30IITH OOIBIINE H3MEHEHUS
B CEKTOpe OAaHKOBCKHX W (PMHAHCOBBIX ycuyT. Tpamwmu-
oHHas OaHKOBCKas IeSATEIBbHOCTH, HadaBmascs ¢ 60-x
rogoB XX Beka, HalpaBIeHHAs Ha BHyTpEHHEE Kpeau-
ToBaHue, ¢ 90-X TOMOB MPONIULIOTO CTOJETHS yCTyIHia
MECTO MEXIYHapOIHOMY pPBIHKY KarmuTana. Ha mexmy-
HapOJHOM pBIHKE KalHTalla KPYITHBIE 3aeMIIUKH MOTYT
B3STh B OaHKax, AEHCTBYIOIINX HAa TEPPUTOPUU MHOTHX
roCyJapcTB, KpeIuT B Jr000W BaJIIOTE U B HEOTPAaHUYEH-
HoM KosmyecTBe [ 1]. IHTepHarnoHamu3anms OaHKOBCKOM
JIeATEIBHOCTH CYIIIECTBEHHO MOBJIMIIIA HA COBEPIICHCTBO-
BaHHUE €e MPABOBOTO PEryIHpoBaHus. locynapcTBa cramu
MIPU3HABATh HEBO3MOXHOCTH 3(P(PEKTHBHOTO OCyIIeCT-
BJICHHSI KOHTPOJISI 32 OAHKOBCKOM JIEATEITBHOCTHIO TOIBKO
Ha OCHOBE HAIL[IOHAIEHOTO 3aKOHO/ATENIbCTBA CTPAHBI, TO
ecTh 0e3 IMMPOKOTO T0CTyMa K MUPOBOMY MH(OpMaInoH-
HOMY TIPOCTPaHCTBY. Brixox B mmpokoe nHQopMarmoH-
HOE MPOCTPAaHCTBO MOXKET OBITh OOECIEUEH 3a CUeT Tec-
HOTO COTPYAHHYECTBA OPraHOB OaHKOBCKOTO KOHTPOJIS
pa3nM4HBIX rocyaapcTB. [log GaHKOBCKHMM peTyIHpoOBa-
HHUEM ITOAPAZYMEBACTCA CUCTEMA CHCHI/I(bl/I‘{eCKI/IX IpaBuJl
NIOBEJICHHSI HOPMAaTUBHOTO XapakTepa, pa3paboTaHHas ro-
CyAapcTBeHHbIMHU opranamiu. [lomoOHoe perynupoBaHue,
BO-TIEPBBIX, PA3BUBACTCS B YCIOBUSIX CBOOOAHOM PBIHOU-
HOM SKOHOMMKHU U KOHKYPEHIIHH; BO-BTOPBIX, SIBIIAETCH,
110 CyTH, MEPOI SKOHOMHUYECKON NPUPOJIBL, OTPasKAIOLIECH
Mepbl HEIKOHOMHYECKOTO TPUHYKACHHS; B-TPETHUX,
proOpeTaeT I0pUINIECKyTo (GOpMy TPH OCYIIECTBICHUH
CO CTOPOHBI TOCYIapCTBEHHBIX CTPYKTYp. VIMEHHO Takas
¢dopma Oonee 3pdekTHBHA IS peal3anyl MPABOBOTO
perynupoBaHus OaHKOBCKOH aesiTensHOCTH. CyIlecTByeT
JiBa B2 OAaHKOBCKOTO PETYJIMPOBAHUS: GAIIOMHOE Y NPY-
Odenyuanvhoe perynupoBanue. Llens BamOTHOTO perynu-
POBaHUsI COCTOUT B IPOBeieHNH 3()(PEKTHBHOMN JIEHEKHO-
er]lPITHOﬁ TIOJIMTUKHA B YCIIOBUAX pLIHO‘{HOﬁ OKOHOMMKH
LENbI0 NPYACHIMAIBHOTO PETYIHPOBAHUS SIBISIETCS CO-
XpaHEHHE CTAOMIBHOCTH U HAAEKHOCTH, a TAKKE 3allld-
Ta UHTEPECOB BKIATUMKOB. B ropuaudeckoil nureparype
CYILECTBYET MHEHHE O TOM, YTO IIPEIOTBpAIICHIE Kpaxa
Ka)KIOTO OTJAETBHO B3ATOTO OaHKa HE SIBISIETCS LEIBIO
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npyAeHImanbpHoro perymuposanus [2]. IlomoGHOe pery-
JIMPOBAHNE HAIPABICHO HA 3ALIUTy CUCTEMHBIX MHTEpE-
COB U MTO3TOMY HOCHT MaKpOIKOHOMHUYECKHH XapakTep.
CymecTByeT /1Ba MEXaHM3Ma MEXIyHapOIHOTO CO-
TpyAHHYECTBa B cdepe OaHKOBCKOTO pPEryInpOBaHMS:
HopmamugHblll U opeanusayuonusitl. OpraHu3aluOHHbBII
MEXaHHM3M Mpe/roaraeT co3JaHiue CTPYKTYPHBIX HHCTH-
TyTOB (OpraHoB), rJe pa3padaThIBalOTCsI B3aHMOCBSI3aH-
Hble noaxoAsl. HopMaTUBHBIA MEXaHU3M OTPakaeT KOM-
IJIEKC HOPMATHUBHBIX CPEJICTB (JOKyMEHTOB, aKTOB U T.11.),
BKJTFOYAIOLTHH eIMHbIE CTAaHIapThl OAHKOBCKOTO pEryiu-
poBanus. B 1974 rony OankporctBo banka «Bankhaus
Herschtatty, npunannexarmero @eneparusaoii Pecyomu-
ke ['epmaHuy, cTano NpUYMHOMN IEPBOTO MEXTYHAPOIHO-
ro GaHKOBCKOTO Kpu3Hca. B pe3ynsrare 3TOro HHIMICHTA
obuT yupexxneH bazenmpckuit Komurer mo GaHKOBCKOMY
HaRopy. bazenpckuit Komurer 061 co3nan B 1975 romy ¢
comtacusi pyKoBOAMTe e LeHTpaIbHbIX OankoB 10 kpyn-
HbIX rocynapctB (G-10). Kak oTmeuaer amepHKaHCKHMI
npodeccop k. HopToH, ¢ camoro Havana cBoero cyuie-
CTBOBaHHMS B KayecTBe HehopMalIbHOTO (popyma MexIy-
HapoIHOTO COTpyaHHWYecTBa, bazenbckuit Komwurer mo-
CTaBWJI IIepest CO00i 11eiTh CHOPMYITUPOBATH SANHOO0PA3-
HBIE MOIXOABI K CYIIECTBEHHBIM BOIIPOCAM OaHKOBCKOTO
PETYIMPOBaHMS OCPEICTBOM BBIPAOOTKH PEKOMEH AN
n oOMeHa WHpOpManueil MeXay opraHaMu OaHKOBCKO-
TO HaJ30pa TOCyJapcTB, HpecTaBIeHHbIX B basensckom
Komurere [3]. OnHuM U3 EpBBIX JOKYMEHTOB, TOATOTOB-
nenHbIx bazenscknm KommreroM, ObIT moKiIan mo Haj-
30py 3a MHOCTPAHHBIMH OaHKOBCKHUMH YUPEXKIACHHSIMH
(1975). B 3tomM noKyMeHTE, BIIOCICCTBUU CTAaBIEM H3-
BeCcTHBIM 071 Ha3BaHueM Konkoprar 1975 rona, uznoxexn
NPUHLMI Pa3rpaHUYeHHs MOJHOMOYMI HalMOHAJIBHBIX
OpraHoB 0aHKOBCKOTO Haj30pa B OTHOLICHUH PEryIUpO-
BaHUS ACATENBHOCTH OaHKOB, (PYHKIIMOHUPYIOIIUX Ha
TEPPUTOPHN HECKOJIIBKUX rocyrmapcts. Konkopmar 1975
roJa IPEACTABIST COOONH TOKYMEHT PEKOMEHIATEIbHOTO
XapakTepa W OCHOBBIBAICS Ha CIICIYIOIINX KIFOYEBBIX
MpUHIOUNAX: 1) HAI30p 3a AEATENFHOCTBIO HHOCTPaHHO-
ro OAaHKOBCKOTO YUPEKACHHS HAXOIHUTCS B COBMECTHOM
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KOMIIETEHIIMK OPTaHOB T'OCYIapcTBA IMPOUCXOXKICHUS
W TOCy#apcTBa NpeOBIBaHUS; 2) HU OJHO WHOCTPAaHHOE
0aHKOBCKOE yUpeXICHHE HE MOXKET M30ekaTh Hala30pa;
3) HaA30p 32 IMKBUAHOCTHIO HAXOAUTCS B KOMIIETCHIIH
OpraHoB TOCylapcTBa MpeObIBaHMs; 4) Ha/L30p 3a IUIaTe-
KECMOCOOHOCTHIO HAXOAUTCSI B KOMIIETCHI[MH OPr'aHOB
rocyJapcTBa MpOMCXOXKICHNUS, €CIIN peub HIET 00 WHO-
CTpaHHOM (puIInase, ¥ B KOMIIETEHIIMH OPraHOB rocyaap-
CTBa NpeOBIBaHMS, €CIIM pedb UAET O JA0YepHEeM OaHKe;
5) mpaKkTHYECKOE COTPYAHUYUECTBO JOJIKHO TAKKE BKIIIO-
yars oOMeH uHpopmartueii [4]. Y Konkopmara 1975 rona,
Hapsly C MO3UTHBHBIMU CTOPOHAMH, OBLIN U HEJIOCTATKH.
B uactHOCTH, B 3TOM JOKYMEHTE HE OBUIO 3aKPEIUICHO
OOIIENPUHATOE TOHATHE MEXITyHAPOTHON OaHKOBCKOM
TPYHITBI, B TOM YHCIIE TPYIIBI, OCYIIECTBISIOMEH CBOO
JEeATETbHOCTD B hopMe XonauHra. MexxayHapoaHas 6aH-
KOBCKasl TPYIIA OIPEIeIsulach TONBKO KaK OaHKOBCKHUH
WHCTHUTYT, CYIIECTBYIOIINH B TOCYIapCTBE IPOHCXOXK/IE-
HUS, ¥ TTO3TOMY OH OCTaBajIcsi BHE OAHKOBCKOTO HaJ30-
pa. B 1982 rony Bo Bpemsi OGankpoTcTBa OaHka «Banco
Ambrosiano» npaBHUTENbCTBO VTajanu BHIILIATHIIO KOM-
HICHCALIH TOJILKO TEM aKIIMOHEPaM, KOTOPbIE HAXOMIINCh
Ha TEPPUTOPHUH CTPAHBI, a aKLIUOHEPaM J04epHero OaHka,
neiicTBoBaBIIero B JIrokceMOypre, KOMIIEHCAIMH He OBLTH
BBIIUIAYEHBI MO TOH MpHYMHE, YTO JOYEpPHUI OaHK ObLI
xonmauHaroM. Kpmsuc 1982 roma mpuBen K mepecMoTpy
Konkopmara 1975 roma. HoBrlil mpoekT mox Ha3BaHWEM
«[IpuHIUITEI TTO HaA30py 332 HHOCTPAHHBIMU OAHKOBCKH-
MH yYpexIeHHIMI» Obl1 omobpeH basensckum Komu-
teToM B 1983 romy. B ocHOBY TekcTa HOBOTO JOKYMEHTa
OBbLIM ITOJIOXKEHBI J1Ba MPUHIMIIA: 1) HU OHO OaHKOBCKOE
yUpeXeHHe He JIOJDKHO M30ekarbh Haa3opa; 2) HaJa3op
JIOJDKEH OBITh a/IEKBATHBIM.

B 1991 ronmy kpax Opuranckoro «baHka mexmyHa-
pozaHoro kpemuta u Toproiau» (,,The Bank of Credit and
Commerce International”) BBISIBHI psii HEIOCTATKOB B
pexKMME MEKAYHAPOTHO-IIPABOBOTO OAHKOBCKOTO PETy-
JIMPOBAHMSA: OTCYTCTBHE KOHCOIMANPOBAHHOTO HAA30Da,
OCYIIECTBIIAEMOTO EIMHBIM OJTHOMOYHBIM OPTaHOM; He-
000CHOBaHHOE MIMPOKOE KCIIONB30BaHUE OQPQPIIOPHBIX
30H 0aHKOBCKOTO OWM3Heca, ciaa0biii OaHKOBCKUI HAA30p
3a 9TMMH 30HaMH; HeaJIeKBaTHOE COTPYJHUIECTBO B che-
pe obmeHa unpopmanueil. Bece aTo npuseno k Tomy, 4To
B 1992 rony bazensckum Komurerom Obut pazpabora u
TIPUHST HOBBIM JOKYMEHT I0J Ha3BaHHEM «MHHHMaIIb-
HbIE CTaHAAPTHI 110 HaJ30py 32 MEXYHApOAHBIMHU OaH-
KOBCKMMH TPYNIAMH U UX TPAHCTPAHUYHBIMH YUpex/ie-
HusiMpy. OH cofiepiKall 4eThIpe OCHOBHBIX IMPHHIIMIIA:
1) Bce MeXIyHapOAHBIE OAHKOBCKHE TPYIIIBI U MEXKIY-
HapoAHbIE 0aHKM TTOUIEKAT HAaJ30py CO CTOPOHBI Opra-
HOB TOCYZIapCTBa NPOMCXOXKICHNUS, KOTOPBIE CIOCOOHBI
BBINOTHATH (DYHKIMIO KOHCOIUIMPOBAHHOTO Ha30pa; 2)
CO3ZIaHUE TPAHCTPAHUYHOTO OAHKOBCKOTO YUPEKACHHS
JIOJDKHO MIMETh MECTO C O0OIOHOTO COIVIACHSI OPI'aHOB
rocyaapcTBa IpeObIBaHMS W TOCYJapcTBa IMPOUCXOXKIE-
HUsl; 3) OopraHbl rocyJapcTBa HNPOUCXOKACHHS HMEIOT
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IpaBo MOJydYaTh HMH(OPMALUIO OT TPAHCTPAHUYHOTO
0aHKOBCKOTO YUpPEeXICHUS; 4) €Cli OpTraHbl TOCyJapCcTBa
mpeOBIBaHMs O0HAPYKaT HECOOTIOeHNE JTF000TO U3 BHI-
II€yKa3aHHBIX CTAaHAAPTOB, TO OHH MOTYT IIPUMEHHUTH
OTpaHWYHTENbHBIE MEpPBI, BIUIOTh A0 3aNpEICHUs CO3-
JaHUSI TPAHCTPAHWYHOTO OAHKOBCKOTO YUPESKAEHUS Ha
cBoel TepputopuH [5].

B 1995 romy kpax Opuranckoro Oanka «Barings
Bank» mnpuBiek k cebe BHUMaHHE Kak ba3zesbckoro
Kommurera, Tak ¥ KOHTPOJIMPYIOIIMX OpraHoB Benwnko-
OpuTaHuK. DTO MPUBENO K TOMY, 4TO B 1997 rogy ObL1
pa3paboTaH HOBBIM JOKYMEHT IOJ Ha3BaHMEeM «OCHO-
BOIIOJIATAIOIIUE IPUHLUIEL 17151 9 PEKTHBHOTO OaHKOB-
CKOTO Haza3opa». B paboTe Hax AaHHBIM JOKyMEHTOM
MIPUHSUIN y9acTHE TPEICTABUTENN TaKHUX TOCYAapCTB,
kak Poccus, Kurait, Mekcuka, Unnn, Yexus, I onkoHT 1
Tamnanna. JIokyMeHT COAEPKUT 25 MPUHIHIOB dPPeK-
TUBHOTO OQHKOBCKOTO HAaJ30pa, KOTOPbIE CTPYyNITHpPOBa-
HBI CICIYIOIIUM 00pa3oM: 1) ycinoBus 3QQeKTHBHOTO
G6aHKoBCcKoTO Hazzopa (mpunuun Nel); 2) nuneH3uposa-
HUE U cTpyKTypa (mpuHOunsl Ne2-5); 3) npyneHuuanb-
HOE PeryJIupOBaHUE U CTaHAAPThI (MPUHIUIBI No6-15);
4) MeTon TeKyIlero OaHKOBCKOrO Haja3opa (MPUHIIUITBI
Nel16-20); 5) TpeboBanuss k uHPOpManuMu (NPUHINAI
No21); 6) dbopManbHBIE TTOTHOMOYHS HAJI30PHBIX Opra-
HOB (mpuHIUN Ne22); 7) TpaHCTpaHUYHBIN OaHKOBCKHUI
Haa3op (mpuHIUIB! Ne23-25). OcranoBuMcs Oolee mos-
poOHO Ha coep)aHNUH OTIEIbHBIX IIPUHIIUIIOB.

IIpuniun Ne2 mpennonaraer, yTo pa3pelieHHas Jaes-
TEJIEHOCTH OPTaHU3AINH, JINIIEH3NPOBAHHBIX KaK OAaHKH 1
ToATIeKANTUX OAaHKOBCKOMY Ha/130Y, 1OJKHA OBITH YETKO
ompezeneHa. Vcrnons3oBaHue ciioBa «0aHK» B Ha3BaHUH
TaKUX OpraHU3aINH JOMKHO MOJJIEXKATh CTPOTOMY KOHT-
pomto. B coorBerctBuu ¢ Ilpunnmmnom Ne6, Hag30pHBIE
OpraHbl JIOJDKHBI Y€TKO 0003HauaTh CTaHAapT JA0CTATOY-
HOCTHU KaluTasa, Kacaroluiics Bcex 0ankoB. CornacHo
[puniumy Ne20, 0OCHOBHOHI 3J€MEHT OaHKOBCKOTO Hal-
30pa 3aKII0YaeTCs B OCYIIECTBICHUH HMOJHOMOYHBIMU
TOCYJapCTBEHHBIMH OpraHaMH KOHTPOJIS HaJ JIESTENb-
HOCTBIO OAHKOBCKHMX T'PYHII HA OCHOBE KOHCOJIHMIAIHU.
Hecmorpst Ha TO, 4To MoxymeHTs! bazensckoro Komurera
He oOnaaroT npsiMoii ropuandecko cuioi (legal force),
TEM HE MEHee, OHU 00JIa/IaloT IOPUINYECKON 3HAYMMO-
ctoto» (legal significance). Tlpu 3tom, «ropumUUecKas
3HAQYMMOCTB)» O3HAYaeT, YTO OTH JOKYMEHTHI OTBEYAIOT
HHTEpecaM TOCyAapcTBa M YaCTHBIX JIUII, UTPAIOT MO3HU-
TUBHYIO POJIb B IIOJIFOTOBKE IIPABOBBIX HOPM U B IIpOLiecce
MIPUHSATHSA peIIeHU opraHaMu OaHKOBCKOTO Haj3opa [6].

bankoBckuil Ha30p HA OCHOBE KOHCOJUAALIMU SBJISI-
eTCsl OJHMM W3 NOAXOJOB K PErylnnpOBaHHIO (PUHAHCO-
BOTO CEKTOpa KOHOMWKH, MPEANPUHIMAEMBIX C LEIBIO
Pa3BUTHS CHCTEMBI OAHKOBCKOTO HaA30pa, OCYIIECTBIIsC-
MOTO OpraHaMu KOHTpoIrsi 3a 6ankamu [7]. CyTk Ham3opa
Ha OCHOBE KOHCOJIMAAIMYN 3aKIIIOYaeTcs B TOM, YTO Opra-
HBI TOCYapCTBa IPOUCXOKICHUS B IIEPBYIO OUepeb OCYy-
LIECTBJISAIOT KOHTPOJIb 32 COOJIOACHUEM B JIEATEIHHOCTH
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MEXIAYHAPOIHO-ITPABOBBIE HOPMbI YHUBEPCAJIBHOT'O U PETHOHAJIBHOI'O
XAPAKTEPA, PEI'VINPYIOIIIME BAHKOBCKYIO JEATEJIBHOCTbD

0aHKOB SKOHOMHYECKIX HOPMATHBOB [0 HOPMAaTHBaM J0-
CTaTOYHOCTH KanuTana. s ocymecTBiIeHus Haa30pa Ha
ocHoBe KoHcommnmarmu Konkopmar 1983 roma pazmmaaer
TpH BHIA 3apyOe:KHBIX OAHKOBCKHUX YUPEXKICHUH: ¢huiu-
an, douepHuil 6ank, cogmecmuulii 6ank. OJHO U3 OCHOB-
HBIX TpeOoBaumii MunnmansHbIX CtanmaptoB 1992 ronma
3aKITF0YaeTCs] B TOM, YTO HAI30p 32 JCSITEIFHOCTHIO BCEX
MEKYHAPOJHBIX OAaHKOB M OAHKOBCKUX TPYIII JOJDKEH
OCYHIECTBIISIThCS OpraHaMHU TOCYIapCcTBa MPOUCXOXKIEC-
HUsL. Oprasel rocyapcTBa MPOUCXOXKICHUS: a) AOJKHBI
MoJTy4aTh KOHCOJHIUPOBAHHYIO (PMHAHCOBYHO MH(pOpMA-
IO O MEXTYHAPOIAHBIX Onepanusax 6aHKOB 1 OaHKOBCKHX
rpymm; 6) ZOMHKHBI MPEIOTBpAIATh CO3MaHNe OaHKAMHU U
0aHKOBCKMMH TPYIIIIAMHA WHOCTPAHHBIX yUPEKICHUH Ha
TEPPUTOPHUHN OTJCIHHBIX TOCYNAPCTB.

Co3nanue HHOCTPAHHOTO OAHKOBCKOTO YUPEKICHUS
OCYIIECTBIICTCS C COMTACHs OPTaHOB OAHKOBCKOTO HAI-
30pa Kak rOCyIapcTBa MPOUCXOKICHHS, TaK M TPHHU-
Maroriero rocymapcersa. I[Ipu 3ToM, coriacue o3HavaeT:
BO-TIEPBBIX, KOHTPOJIHMPYIOIINE OPraHbl MPHHUMAIOIIETO
ToCyJapCTBa JIOJKHBI OTIPEAETISTh, UMEETCS JIU COoTylache
HAa TO OPTaHOB KOHTPOJISA TOCYAAPCTBA MPOUCXOKICHUS,
BO-BTOPBIX, [O/DKHA OBITh YCTaHOBJIEHA BO3MOXKHOCTH
oOMeHa WH(pOPMAIUCH; B-TPETHHX, BBIIICYITOMSHYTHIC
OpTaHBI JOJDKHBI BELSICHUTH, CIIOCOOHBI JIN COOTBETCTRY-
OIIIIe OpTaHbl TOCYIapCTBa MPOMCXOKACHUS OCYIIECT-
BISITh B JOCTATOYHOW CTETIEHH KOHCOJIMAMPOBAHHBII
HAI30p.

B coorBercTBuM ¢ myHkroM 23 OcHoBoIoJarao-
WX MPUHIMIOB 3 (EKTHBHOrO OAHKOBCKOTO HAA30Da,
opraHel 0aHKOBCKOTO HAA30pa OJDKHBI OCYIICCTBISTH
I00aTBHBIA KOHCOJMMIUPOBAHHBIA HAI30p, MPUMEHSISI
COOTBETCTBYIOIINEC MPYIACHIMAIEHBIE HOPMBI KO BCEM
orepanusaM, OCYIIECTBIAECMbIM OaHKOBCKMMHU OpTraHHU-
sanusamu. [Ipu 3TOM ciienyer yaensath 0co00e BHUMaHUE
¢dunuanam, T04ePHIM U COBMECTHBIM OaHKaM MEKTyHa-
ponHbIX OaHKOBCKUX Tpyni. Ilynkt 24 OcHOBOMONIAarao-
[OIMX TMPUHOUATOB 3(PQPEKTHBHOTO OAHKOBCKOTO Ham30pa
TJIACHUT, YTO KIFOYEBBIM KOMIIOHEHTOM KOHCOJIHIHPOBAH-
HOTO HaJ30pa SBIEeTCA HallakhBaHHE oOMeHa WH(MOp-
Marmeid. B OcHoBomonararomux npuHIunax 3¢gexrus-
HOTO OaHKOBCKOTO Haj3opa pexakiun 2006 roxa, moaro-
ToBICHHBIX bazenbckum Komurerom, mpuHIMIT Hag30pa
Ha OCHOBE KOHCOJIMIAIUY 3aKPEIUICH B BUJIC MPUHIIAIA
No24, cornacHO KOTOpPOMY CYIIECTBEHHBIM DSJIEMEHTOM
0aHKOBCKOTO HaJ30pa BBICTYIMACT CIOCOOHOCTh KOMIIC-
TEHTHBIX OPraHOB OCYIIECTBIIATH HAI30D 3a OAHKOBCKHU-
MU TPYIIIaMU Ha KOHCOJIMIAPOBAHHOM OCHOBE.

IIpoGnema onpeneneHns JOCTaTOYHOCTH OAHKOBCKO-
TO KamuTasia Ioaroe BpeMs Oblia 00BEKTOM HCCIeI0Ba-
HUH ¥ IPEIMETOM CIIOPOB MEXAy OaHKaMHU W OpraHaMu
perynaupoBanus. bBaHkH, cCTpeMsiCh HTOBBICHTH TOXOTHOCTh
1 00bEM aKTHUBOB, IIPEAIOYUTAIOT TOOMBATHCS MUHUMU-
3alliU KalnTala, a OPraHbl PETYIUPOBAHUS BEICTYTIAIOT
3a yBEIMUYCHHE KaluTaia M CHIKCHUS PHCKa pasope-
Husl. TepMUH «T0OCTaTOYHOCTh KaIUTAIay OTpa)kaeT 00-
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IIyI0 OIEHKY HaJe)xHocTH OaHka [8]. Ompenenenue ka-
muTana Kak Oydepa mpoTuB ymepOOB OCHOBBIBaETCS Ha
MIPONOPIIHOHATFHOCTH MEXY PUCKOM M POCTOM KaIlTuTa-
na. CiaeoBaTeIbHO, OCHOBHOW IPUHIIAT TOCTaTOYHOCTH
3aKIIF0YAeTCs B CICIYIOMEM: 00beM COOCTBEHHOTO Kallh-
Taja JOJDKEH COOTBETCTBOBAaTh OOBEMY aKTHBOB C y4e-
TOM UX ypoBH# pucka. Pabora bazenbckoro Komurera nmo
BOIPOCAM JOCTATOYHOCTH KalUTalla HAIIA OTPaKCHUE
B JOKJIaJe «MexayHaponHas KOHBEPIeHINST U3MEPEHHS
U CTaHJApTOB KaluTanay, HOATOTOBIEHHOM B 1988 romy.
OTOT TOKYMEHT, U3BECTHBIN Kak «ba3enpckoe cornaie-
HUC IO KalmuTally», BKIIOYAI P BaXXHBIX DJICMCHTOB. B
1991 romy Opima yTBepxkaeHa HOBas pemakmus baszens-
CKOTO COTJIAIIEHUS 1O KamuTaixy. B 3ToM moKymeHTe
oTIpe[iesieHa IBYXyPOBHEBAs CTPYKTypa KannTana OaHka.
OCHOBHOM KaItuTaJI 00ObEeAUHSET B ce0€ ITOCTOSTHHBIN aK-
IUOHEPHBIA KalWTal W OTKPBITHIE 3amackl. [IpnGaBou-
HBIH KalMTajJ codeTacT B cebe crenuduieckyro Kare-
TOPHUIO PECYpcoB W TMOpHIHBIE (DMHAHCOBBIE CPEINCTBA.
OOuwmii 00beM 3amacoB HE JOJDKEH mpeBbimarh 1,25%
crouMocTH akTHBOB. JlokymeHT bazenbckoro Komurera
nox Ha3zpaHueM «V3mMepeHue U KOHTPOJb 3a KPYIIHBIMU
KpeIUTHBIMH PHCKaMu», pazpaboranHbslii B 1991 roxy,
NpU3HaBaj KPYIHBIM KPEAUTHBIM PUCKOM aKTHUB, BEIIU-
YHHA KOTOpOro coctaBisieT Oomee 10% OT BenMUMHBI
KamuTanga. B 3ToM e TOKyMeHTe 0TMEedJanoch, 9TO MakK-
CHMaJibHas BEIWYMHA KPYITHOTO KPETUTHOTO PHCKa HE
JOJDKHA TIPEeBBITIATh 25% kanuTtana 6anka [9].

MexayHapoqHble HOPMBI YHUBEPCAIBHOTO Xapak-
Tepa OBUIH TPHUHATHL TaKke B cdepe peryaupoBaHUS
pa3IMuHBIX OAHKOBCKHX oIepanuid. B mMexnyHaponHoM
0GaHKOBCKOM IIpaBe HET MPABOBOIO aKTa, HANPSMYIO pe-
TYJIUPYIOIIEro OaHKOBCKHE mepeBoibl. OHAKO MOXKHO
OTMCETUTH JBa BaXXHBIX JOKYMCHTA, KOTOPbHIC XOTA U HO-
CAT peKOMeH}IaTeJ'II;HBIﬁ XapakTep, HO CBA3aHbI C OTUM
BonpocoM: PykoBomsmue ykazanuss TOHCUTPAJL ot
1987 roma 1mo 3JIEKTPOHHOMY TEpEeBOAY cpencTB u Tu-
oot 3akoH FOHCUTPAJI ot 1992 roma o MexmayHa-
POIOHBIX KPEOUTOBHIX mepeBomax. B TumoBom 3akone
ot 1992 roma cpenn OGAaHKOBCKHX OMEpaIfii yIIOMHHA-
eTCsI TaKKe IUIaTe)KHOE Opy4eHue. B cooTBeTCTBHH CO
crareeil 2 TumoBoro 3akoHa, y4aCTHHKAMU MeEKTyHa-
POAHBIX KPEANUTOBBIX IEPEBOIOB SBJISIOTCS: HEPEBOIO-
Jareib; 0aHK, 00CITyKMBAIOILUI IepeBogoares; OeHe-
¢unmap; 6aHk, oOcyxuBarouii OeHedumapa; ornpa-
BUTEJIb; OaHK-TIONyYareb;, OaHK-ocpenauk. Oneparms
MEX/IyHapOJHbIX KPEIUTOBBIX IIEPEBOJOB COCTOMUT H3
CIENYIOMMUX JTamoB: 1) BpydeHHE IepeBomoaTeNIeM
IUTATEKHOTO MOPYYCHUSI 00CITy)KHBAIOIMIEMy €ro OaHKY;
2) BpyueHne 0aHKOM, OOCITY>KHBAIOIINM II€PEeBOIOIATE-
JIs1, TUTATEKHOTO MTOPYUYCHHST OaHKY-TIOCPEIHUKY; 3) BpY-
yeHne 0aHKOM, 0OCITYKHBAIOIINM TIEPEBOIONATEIIS, FITH
0aHKOM-TIOCPEIHHKOM IUIATEXKHOTO MOPYYCHUs OaHKy
6eHeduimapa.

AKKpeIUTHUB, KaK (OpMa MEXKITyHAPOIHBIX PACUCTOB,
peryaupyeTcsi Kak BHYTPHUTOCYIaPCTBEHHBIM MPAaBOM,
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TaK ¥ HOPMaMH MEXIyHapOJHOro o0brvyast. B HacTosmee
BpeMsI IT0 OTHOIICHHUIO K 3TOH (hopMe pacueToB ACHCTBY-
10T YHU(UIMPOBaHHBIE MPaBWIa U OObIYAM A AOKY-
MEHTapHbIX aKKpeOUTHBOB 1993 roga, NOArOTOBIEHHBIE
Mexnynaponnoii Toprosoii [Tanaroit. [IpaBuna orpaxa-
10T MEKAYHapOJHBIE HOPMBI AUCIO3UTUBHOIO XapaKTe-
pa. Bo 2-ii crarbe IIpaBun gaercs moHATHE JOKyMEHTap-
HBIX aKKpPEJUTHBOB, OTMEYAETCs, YTO JOKYMEHTApHBII
AKKPEANUTHB 03HAYaeT JII000e COIIallieHNe, B CHITY KOTO-
poro GaHK-3MUTEHT, IEUCTBYS MO MPOCHOE U Ha OCHOBA-
HUU MHCTPYKIUH KJIMEHTa, JOIDKeH NMPOU3BECTH IUIATEX
TpEeTheMy JIMILY WM OIUTaTUTh WIIM aKIIETITOBATh IIEpEBO-
JIHBIE BEKCells, BEICTaBICHHbIC OeHe(DHIIMapOM; UITH TIpe-
JOCTABIISIET IIOJTHOMOYHSI IPYToMy OaHKY IPOM3BECTH Ta-
KOH TJTIaTeX, OTUIATUTh U aKIETITOBAaTh IIEPEBOJHBIC BEK-
Cellsl; WM MPEAOCTaBISET MOTHOMOYHS HETOLIMNPOBAThH
Jpyromy O0aHKy IPOTHB IPEyCMOTPEHHBIX JOKYMEHTOB,
€CITH COOIIONICHBI BCE yCIIOBUSI aKKpeuTrBa. PacueTsr o
HMHKAaCCO PeryaupyroTcss HOpMaMH BHYTPUTOCYAapCTBEH-
HOTO 3aKOHOJATeNILCTBA U OOBIYHBIMH HOPMaMH MEXY-
HaponHoro npasa. OTHIM U3 BaKHEHIINX JOKYMEHTOB B
aTOM cepe sBistoTcs YHUUIUpoBanusle [IpaBuia mo
HHKacco, npuHsaTele MexxayHapoanou Toproson Ilana-
Toit B 1995 rony. B coorBercTBHM co cTarbelt 2 [IpaBumn,
«WHKAacCcO» 03HaYaeT ONepanuy, OCyLIeCTBIsIeMble OaH-
KaMH Ha OCHOBAaHUHM IOJyYCHHBIX MWHCTPYKIHH C TOKY-
MEHTaMH, B IIEJSIX MONMYyUSHHUS TUIaTeXa M/MIN aKIEnTa,
nepenady JTOKyMEHTOB IPOTHB IUIaTeXa W/MIM IPOTHB
akuenTa. [Ipu 5TOM, «JJOKyMEHTBD) O3Ha4aeT (PHUHAHCO-
BbIE ZIOKYMEHTHI (BEKCEIIs, YeKH U JIp.) U KOMMEpPUECKHUE
JIOKyMEHTHI (cueTa-(paKTypbl, TPaHCIOPTHBIE JTOKYMEH-
THL ¥ JIP.).

OCHOBHBIM MEXJIYHapOIHBIM T0TOBOPOM, PETYIUPY-
IOIIMM GaHKOBCKYIO TapaHTHIO, ABnseTcs Hpro-Mopkckas
Konsenmust 1995 rona. I'maBHas xapaktepHasi 0oCOOEH-
HOCTh KOHBEHIINH 3aK/II09aETCs B TOM, YTO B HEH aeTCs
OIIPEZEIICHHE PE3EPBHOTO AKKPEAUTHBA KaK OIHOTO M3
BHJOB OaHKOBCKOHM rapantnu. @opMUpOBaHHE pe3epB-
HOTO aKKpEIUTHBA CBA3aHO C TeM, 4To lIpaBHTENBCTBO
CIHIA 3anpernino 6aHKaMm BBICTYIIaTh B POJIM TapaHTOB.
B MexryHapoaHOM ITpaBe OaHKOBCKasl TapaHTHsI PeryIn-
pyercsi, B OCHOBHOM, HOPMaMH MEKITyHApOJHOTO OOBI-
yas. Hopmbl 00bIuas onpenenstorcs pa3padOTaHHBIMU
Mexnynapoanoii Toprosoii [lanaroii Yaupunmposas-
HeiMu [IpaBunamMu mo JOroBOpHBIM TapaHTusiM 1978
roga v YauduuupoBanHeiMu [IpaBunaMu 1o rapantusim
1o BoctpeboBanus 1992 rona.

Pa3BuTHEe pernoHaNBbHOrO COTPYJHHUYECTBA B cdepe
IIPaBOBOTO PETYIUPOBAHHUA OaHKOBCKOW [ESITEIBbHOCTH
B pamkax EBpomefickoro Coroza Ha4ajaoch OIHOBpe-
MEHHO C Pa3BUTHEM YHHUBEPCAIBHOTO MEXIYHAPOIHOTO
COTpYIHHYECTBA B COOTBETCTBYyMomIeH cdepe. Mx B3am-
MOCBSI3b M B3aUMOJICHCTBHE — BIIOJIHE 3aKOHOMEPHOE
srnenue. Pexomenmanuu basensckoro Komurera mno
MIpYy/ACHINAIEHOMY DEryJIHpOBaHUIO0 OaHKOBCKOW jesi-
TEJIFHOCTH B c(hepe OAaHKOBCKOTO HaJ30pa HAllUId CBOE
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oTpaxxeHue B EBponeiickom 0aHKOBCKOM IpaBe; B CBOIO
ouepens EBponeiickoe 6aHKOBCKOE MPaBO, OCYIIECTRIAL
MHHOBALMOHHOE PUMEHEHNE COOTBETCTBYIOIINX ITOHS-
THI K ME&XIYHAPOIHO-TIPABOBBIM CTPYKTypaMm, OTpakaeT
napajiurMy NpYACHINAIBHOTO PETyINPOBAHUS OaHKOB-
CKOM JeATENbHOCTH, IPEACTABIIOMEH MeXAyHAPOAHOE
3HauUEHHE.

CpaBHMBasi IpOLECCHl Pa3BUTUS E€BPONEHCKOro U
MEXAYHApOIHOTO COTpyIHHYECTBa B cdepe mpaBoBO-
r0 peryinmpoBaHusi OAaHKOBCKOH NESATENbHOCTH, MOXKHO
00HapyXUTh MHOXKECTBO OTIIMUMiI U 0coOeHHOCTel. Bo-
MIEPBHIX, pa3BUTHE EBPONEHCKOTO COTPYIHUYECTBA, B OT-
JIMYHE OT Pa3sBUTUS MEXIYHApPOIHOTO COTPYAHUYECTBA,
HE CBSI3aHO C pa3BUTHEM OAaHKOBCKOI CHCTEMBI B YCIIOBH-
SIX KPU3HUCa, a TIPEJCTABISAET COOOH Pe3ynbTaT MPOBOAH-
Moii B pamkax EBpomneiickoro Coro3a mpogyMaHHOM 1O-
JIUTUKY, HAIIPABJICHHOW, B OCHOBHOM, Ha TAPMOHH3ALIUIO
€BPOIENCKOro Mpasa.

B ropunuueckoil nuTeparype CyIIeCTBYeT MHEHUE,
4YTO YCHIMs rocynapcrs-uieHoB Epomneiickoro Corosa,
HalpaBJieHHblE Ha TapMOHM3alMIO OaHKOBCKOTO IpaBa
U TPaKTHKH, CIY)KaT JOCTIDKCHUIO CIETYIOUIUX Lelei:
a) CBOOOIBI ABIKEHUS KalWTana, OKa3aHHSA YCIYT H
yupexaeHus npennpustuii BHyTpu Coroza; 6) hopmupo-
BaHMIO o0miero BHyTpeHHero perHka [10]. C 3Toit Toukn
3pEHHs, OCHOBY €BPOIEICKOIO COTpyAHHYECTBA B cepe
MIPAaBOBOTO DETYJIUPOBAHUS OAHKOBCKOH NEATEIBHOCTH
cocraisitoT Pumckuii Jlorosop ot 1957 rona o coznanuu
EBpormeiickoro Dxonommdeckoro Coobmectsa u Enunbrit
EBponeiickuii Akt 1986 roga. Bo-BropsIX, eBponeickoe
COTPYIHHUYECTBO B c(epe OAHKOBCKOTO PEryINpOBaHMS,
B OTIMYHME OT MEXAYHapOIHOIO COTPYIHHYECTBA, pas-
BHUBAJIOCH TOCPEICTBOM OPraHMU3aIl[IOHHOIO MEXaHW3Ma
MEXIOCYJapCTBEHHOIO XapaKTepa, OCHOBAa KOTOPOTO 3a-
noxeHa Pumckum [loroBopom 1957 roma. B-tperbux,
€BpOMEHCKOe COTPYIHHYECTBO B cpepe OaHKOBCKOTO pe-
TYJIMpOBaHHs Pa3BUBAJIOCh C NPUHATHEM HOPMATHBHO-
MIPAaBOBBIX AKTOB, MMEIOLINX OO0S3aTENbHYIO FOpHIHIC-
CKYIO CHITy. MeXIyHapOAHOE COTPYJHUYECTBO B PaMKax
Bazensckoro Komurera n HopmaruBHble akThl Komutera
HOCSIT PEKOMEHJATeNIbHBII XapaKkTep U He UMEIOT 00s13a-
TenbHOH topuauueckoit cuibl. Crarest 100 Pumckoro Jlo-
roBopa 1957 roja npenycmarpuBaeT cONMKeHNE 3aKOHOB,
aJIMMHHUCTPATUBHBIX aKTOB W JAPYrMX HOPMATHBHBIX JIO-
KyMEHTOB TOCY/IapCTB-4JIEHOB, HETIOCPEJICTBEHHO Kacaro-
IIMXCS BOIPOCOB CO3/IaHMs U (PyHKIIMOHUPOBAHHs 00IIIe-
IO BHYTPEHHETO PHIHKA.

Haubosee moaxoasiymM nIpaBoOBbIM CPEICTBOM COJTH-
KEHUsSI [IEHTPAIIbHBIX 3aKOHOB U MPAKTHK SIBISIFOTCS Jfu-
pekmusbl. XOTA OHU HE 00IaJaroT CHIION MPsIMOTO Jei-
CTBHUS Ha TEPPUTOPUHU rocyaapcraa-aieHa EBpomnelickoro
Coro3a, TeM He MEHEE OHH CIy)KaT YHHKAJIBHBIM Cpel-
CTBOM JUISl JOCTHIKECHUS TOCY/apCTBaMH ITOCTABICHHOM
LIEJTN B BUJIE IOPHIMYECKOTO 00s13aTenbeTBa. JJupekTuBa
EBponeiickoro Coro3a sBIsIeTCs CPEICTBOM rapMOHU3a-
LMY 3aKOHOJAATENILCTBA TOCYAAapCTB-4JICHOB. JMpexTu-
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MEXIYHAPOIHO-ITPABOBBIE HOPMbI YHUBEPCAJIBHOT'O 1 PETUOHAJIBHOI'O
XAPAKTEPA, PEI'VINPYIOIIIME BAHKOBCKYIO JEATEJIBHOCTbD

Ba CO3JaeT OoOIIre paMKH IPAaBOBOTO PETYITHPOBAHUS B
oTpeieIeHHON cdepe OOIIEeCTBEHHBIX OTHOIICHUH 0e3
MIPUMEHEHHS O0IIEeT0 SMHCTBA, TOITOMY OHA TOMJICKUT
TpaHcopMaMi BO BHYTPEHHEE IIPABO TOCYAapCTBa-
qreHa Coroza. [Ipu 3tom monm Tpancdopmarmend mon-
pasymeBaeTcsi IpHBEICHHE COOCTBEHHOTO 3aKOHOZA-
TeNbCTBa rocyaapcTBa-wieHa Coro3a B COOTBETCTBHE C
HOpMaMH J{MPEKTHBEI ITyTEM N3MEHEHHS, TPUHATHS HIIH
OTMEHBI BHYTPUTOCYAApCTBEHHBIX akToB [11]. Taxum
obpaszom, JlupektuBa obecrieyrBaeT OOIICEBPOICHCKIE
CTaHJAPTHI, COXPAHIS IIPU STOM IIeHTpaJIbHbIE 3aKOHO/Ia-
TeNbCTBa rocyaapcTB-wieHoB Coro3a. [lepBrIM marom Ha
ITyTH Pa3BUTHS €BPONEHCKOTO COTPYIHMUYECTBA B cepe
MIPABOBOTO PETYINPOBAHUS OAHKOBCKOH NESATEIHHOCTH B
pamkax Espometickoro Coto3a crano npuaatie Jupek-
TUBHI OT 12 nexabps 1977 roma o KOOpIMHALINY aIMHHU-
CTPaTHBHEIX MPOIEIYP, IIPABUI U 3aKOHOB, PETYIUPYIO-
IIMX OPTaHM3aIMIo M BeJIeHNE OM3Heca B KPEAUTHBIX Op-
ranm3auusx (dupexrussl 77/780/EEC). Briocnencreuu
9TOT JIOKYMEHT motyuus1 Ha3BaHue [lepBoit bankoBckoii
JlpexTuBHI U 3aJ10KMIT OCHOBY EBpomnelickoro 0aHKOB-
ckoro mpasa. OnHaxo 3Ta JIupekTHBa He CMOIIa IPeoo-
JIETh BCEX MPEISTCTBUH B CO3JaHUU €JMHOTO BHYTPEH-
Hero peIHKa. 15 nexabps 1989 roma 6puta npunsTa Bro-
past BankoBckast JupextuBa (dupextua 89/646/EEC)
C aHaJOTMYHBIM Ha3BaHHEM. OCHOBHOW IENBIO 3TOTO
JOKyMeHTa ObUTo co3manme B pamkax Coroza emmHOTO
pBIHKa OaHKOBCKHX yciyT. Bropas BankoBckas JIupek-
THBa OCHOBBIBAJIaCh HAa TPEX NMPHHOWNAX: 1) MPHHIUI
€IMHOM OaHKOBCKOH JIMIICH3UH, OCHOBAHHBIN HA JTOKTPH-
HE B3aUMHOTO NIPU3HAHUS; 2) NPUHIUI HaJ30pa OPraHoB
0GaHKOBCKOTO KOHTPOJISI TOCYJapcTBa HPOUCXOXKACHHUS;
3) npuHOMT (HOPMUPOBAHHUS MUHUMAIIBHBIX CTaHIApPTOB
NpPYACHIIUATBEHOTO PeryIUpOBaHUsL.

Cy1eCTBEHHBIM JIEMEHTOM B Pa3BUTHH €BPOIIEICKO-
ro COTpYIHHYECTBA B cpepe MpaBoOBOTO PEryINpOBaHHS
0AaHKOBCKOW JEATEIBHOCTH SIBIISCTCS MPHUHIUIN CAMHOU
0aHKOBCKOW JIMIIEH3WH, OCHOBAHHBIA Ha JOKTPUHE B3a-
“MHOTO npr3HaHus. COTIacHO 3TOMY IPUHIIHITY, OT Kpe-
JUTHOW OpraHM3alliy, MTONYYHBINCH JIUIICH3UIO HA Tep-
PUTOPHH OIHOTO W3 TocyaapcTB-wieHOB Coro3a, B CITy-
yae e€ OTKPBITHS Ha TEPPUTOPHH JIPYroro rocynapcTBa-
yieHa Coro3a He TpeOyeTcsi BHOBb MOJIYYUTh JINIEH3HUIO,
OHA TOJIBKO YBEIOMIIIET 00 3TOM OpraHbl 0aHKOBCKOT'O
HaJ30pa COOTBETCTBYIOLIETO rocyaapcTsa [12]. Comac-
HO JIOKTPUHE B3aMMHOTO IPU3HAHUSL, JII00asi KpeauTHast
OpraHu3aIysl, TONYyYUBIIAs JIUIECH3NIO Ha OAHKOBCKYIO
JeSITETPHOCTh B TOCYAAPCTBE MPOUCXOKICHUS, MOXKET
OCYIIECTBIATH OAHKOBCKYIO JIEATEIBHOCTH B TOCYHAp-
CTBe MpeOBIBaHUS, JaK€ B TOM CIIydae, €CIU 3TH BHIBI
NeSTeTPHOCTH HE yKa3aHbl B 3aKOHOIATEIECTBE TOCY-
nmapcTBa mpeOsiBaHus. B 1emoM, /upekTiBa KOHKPETHO
OTIpEIeNISIET BO3MOXKHBIC BUIBI OAaHKOBCKOW JIESTEIHHO-
cti. K HUM oTHOCsTCs: 1) TpUBICYEHUE JCTIO3UTOB H
JPYTHX BO3BpAaTHBIX CPEZICTB; 2) BblAaya KPeauToB (IO-
TPEeOUTENBCKHUX, O] 3aJI0T HEJBM)KUMOI'0 MMYILECTBA,
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(¢UHAHCHPOBAaHHE TOPrOBBIX CHENOK, BKIOYas Qop-
¢eiitunr); 3) MEepeBOA ACHEXKHBIX CpeacTs; 4) ¢uHaH-
COBBIH JIN3WHT; 5) BBIa4a TUIATSKHBIX TOKYMEHTOB; 6)
MIPE0CTABICHHUE TapaHTHI U TIOPYUYEHUIl; 7) oneparmu,
OCYIIECTBIISIEMBIE 32 CBOW CUCT WIIM 3a CUET KIMEeHTA; &)
SMHCCHS aKIMH ¥ MepHI 0 UX obecnedenuro; 9) oxasa-
HHUE KOHCYJIBTAIIHOHHBIX YCIIYT IO CTPYKTYpe KaluTaia,
IIPOMBILIJICHHON CTPATETHH, IPHOOPETEHUIO U CIUSTHHIO
HOBBIX mpennpustuii; 10) Opokepckue yciyrd Ha Ba-
JIIOTHBIX pbIHKAX; 11) ymnpapienue noprdesieM HEHHBIX
Oymar; 12) neno3uTapHble YCIIyrd U IPOBEICHHE oliepa-
LU ¢ IeHHBIMU Oymaramu; 13) olleHKa IIaTekecnoco0-
HOCTH KJIMEHTOB; 14) mpegocTaBiieHe B apeHay celioB
JUTSL XpaHEHUS! LICHHBIX [IPEAMETOB U IOKYMEHTOB.

Bropas bankoBckas [IupexTiBa He co3mana OaHKOB-
ckyto nuneHsuio Coro3a, oHa JIMIIE 00ecTeunia JINIeH-
3MHM, BBIJAHHOH HA TEPPUTOPUH OJHOTO TOCYNApCTBa-
yieHa Coro3a, IOpUINYECKYIO CHITy Ha TEPPUTOPHH APY-
roro rocynapcraa-uieHa Coro3a.

OuepesHBIM BaXKHBIM LIIarOM B Pa3BUTHH €BPOIEHCKO-
ro GaHKOBCKOrO TpaBa ctayo npuHstie Jupexrussr «O0
Opranv3anuv U BEACHUN 61/13Heca B KPECAUTHBIX OpraHmnia-
musix» ot 20 mapra 2000 roma (Iupexrussr 2000/12/EC).
Llenb mpuHATHA 3TOTO JOKYMEHTa COCTOsIa B KOHCOJHU-
Januu padee npuHATHIX [{upexrus. [losTomy HoBas lu-
peKTHBa TONy4yria Heo(uIuaabHOe Ha3BaHHe «EBpo-
TIeficKmit 0aHKOBCKUH KOAEKC)», 0a3MpoBaBIINIACS Ha Clre-
JYIOIIMX KITIOYEBBIX dJIEMEHTax: 1) moarBepami odmiee
oTpeziesIeHUE MOHATHS KPEIUTHOW OpraHn3aliy, a TAKXKe
pacIpoCTpaHmII €ro Ha MOHATHE JIEKTPOHHON BaJTIOTHOM
OpraHu3aLyy; 2) MOATBEPANIT MTOJIOKEHHUS, KacaOIUeCs
OTKPBITUS (PHIIHAIIOB, CO3/IaHMS IOYEPHUX TIPEIIPHATHH
W OKa3aHWs yCIyT; 3) YTOUHMI IPUHIUITHAIIBHEIE T10JI0-
JKEHUSI, KaCAIOLUECS CO3JaHUs JOYEPHUX IIPEIIIPUITHH
WHOCTPAHHBIMU KPEAUTHBIMH OpTraHU3alUAMU TPETbUX
ctpaH; 4) chopMynHpoBasl 0OIITUE CTAHIAPTHI TOCTYIA K
OpraHW3alUy U BEICHHUI0 OM3HECa KPEAUTHBIX OpraHHu-
3anuit; 5) 00HOBHII OCHOBHOW IMPUHIIAII COTPYIHUIECTBA
MEXIy HaI30pHBIMH OpraHamMu rocyfapctB-wieHoB EC
nocpezncTBoM co3nanusi bankoBckoro KoncynmsrarneHO-
ro Komurera.

Kak oTMeuanocs B IopHIMUECKOH IUTEpaType, MpHuH-
LUITBl TAPMOHU3AIMN ¥ B3aUMHOTO TIPU3HAHMS, KOTOPHIC
JIe)KaT B OCHOBE BHYTPEHHETO phIHKa B cdepe OaHKOB-
CKHUX YCIIYT, ObUIM MOJIHOCTBIO MHKOPIIOpUpPOBaHbI B baH-
kxoBckui Kozekc [13]. CoBpeMeHHBIH 3Tal B pa3BUTHHU
[IPaBOBOTO PEry;JIMPOBaHUs OAHKOBCKOM JESITEIbHOCTH B
EBpomneiickom Coro3e Hayasucs ¢ IPUHATHS ABYX HOBBIX
mupektus: 310 Jupexktusel EC ot 14 utons 2006 roxa,
OTHOCsIIEHCA K OPraHU3aIMH U BEJCHUIO JIESITEIbHOCTH
KpenuTHBIX opranm3anuii (JupextuBa 2006/48/EC), n
Hupextussl EC ot 14 utons 2006 romga o J0CTaTOYHOCTH
KalMTaJla KPEAUTHBIX OpPraHn3aluii 1 HHBECTUIIMOHHBIX
¢upm (HupextnBa 2006/49/EC), koTOpBIE NEHCTBYIOT
HBIHE B penakuuu JupektuBbl or 16 centsaops 2009
roga. JlupexrrBa Ne48 BoicTymaer Kak 0OHOBJICHHBIH Ba-
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puaHT EBponeiickoro 6aHKOBCKOTO KOJIEKCA M COMEPIKHUT
CIIeAyIOMKE KIIOYeBBIe TONOKEeHNA: 1) maercs ompene-
JICHNE MOHSTHS KPEIUTHOW OpraHU3alWy, OTMEJacTcs,
YTO KpPEAWTHAs OpraHW3alsl NPUHAMAET ICHO3WTHI,
BBIJIaCT KPEANUTHI U BBICTYIIACT B KAYECTBE IIEKTPOHHOM
BaJIIOTHOM opranu3auuu. B cratbe 5 cneuuanbHO MOA-
YEpKUBACTCs, YTO NMPUEM JEMO3UTOB MOXKET OCYIIECT-
BIIATBHCSI TOJIBKO KPEAWTHBIMU OpraHW3alusiMu; 2) OaH-
KOBCKas JIeSITEIbHOCTh MOXET OCYIIECTBISITHCS TOIBKO
Ha OCHOBE JIMLIEH3UU; HHPOPMALIUS O KaXKI0H BbIIaHHOM
OaHKOBCKOM nuieH3un nepenaercs: B EBponeiickyro Ko-
MUCCHIO; 3) TIOATBEPkKAACTCS MPUHIIMIT AUMHON OaHKOB-
CKOM JTUTIEH3WH; 4) KpeauTHAsI OpraHU3aIvsl, TUIIEH3UPO-
BaHHAs Ha TEPPUTOPHUHU KaKOTO-THOO ToCcyiapCTBa-uiIeHa
EC, BupaBe OTKpHITH CBOU (hHiIHa Ha TEPPUTOPUH JIPY-
TOT0 TOCY[apCTBa-wWICHA B YBEIOMHTEIHHOM IOPSJIKE;
5) ¢unmansl KPeAWTHBIX OPraHM3alMil TPETBUX CTpaH
MOTYT OTKPBIBAaThCS JIMIIb C PAa3pEIICHHST KOMIIETEHTHBIX
Ha/30pHBIX OpraHoB. MH¢popmamnms 00 3TOM J0JDKHA
ObITh mepenana B Epomnelickyto Komuccuto n Espo-
MeHCKUI OAHKOBCKUI KOMHTET; 6) JIF000€ FOPUIANICCKOS
Wi (U3NUECKoe JIMIO0, HaMepesarolieecs IMpuoodpe-
CTH KBATM(HUINPOBAHHYIO JIOJIO B YCTABHOM KallUTaje
KPEeIUTHOM OpraHM3anuy, 00S3aHO YBEIOMHTH 00 3TOM
KOMIIETCHTHBIE HAJA30pHBIE OPTaHbl; 7) KpeOUTHAas opra-
HU3alIus HE BIIPAaBE UMETh KBATN(HUINPOBAHHYIO IOJIIO,
npeBbIIIaomIyo 15% ot pa3mepa COOCTBEHHBIX CPEZICTB,
B KalWTaJe IpeIIpHUsITHs, KOTOPOe HE sABIseTCs (PUHAH-
COBOI1 MO0 KpeaquTHOM opranu3anueid. HoBast penakmms
BanxoBckoro xozpekca npenacraniena JupextuBoin Ne4§.
Orta JlupexTuBa HampasjeHa Ha JaJlbHEHIITyI0 KOHCOJIHU-
JIALMIO eBPOIIEHiCKOro GaHKOBCKOTO MpaBa M IPe/ICTaBIIs-
eT co0oii pe3ynbTaT OOHOBJICHUS U Pa3BUTHS TIPABOBBIX
HopM EC, perynupyromux 6aHKOBCKYIO JIESITENbHOCTb.
Konconuoupoeanmuwiii Haosop. eeponetickuti n00xoo.
B oTHOmIEHNN TIPyAEHIINATBFHOTO PETYIMPOBAHUS U HAl-
30pa 3a JIeSTENbHOCTHIO KPEIUTHBIX OPraHU3anuii eBpo-
neifickoe OaHKOBCKOE TPaBO NMPHUMEHSET J1Ba MPUHIINIIA:
TIPUHINT KOHTPOJISI KOMIETCHTHBIX HaJ30PHBIX OPIaHOB
rocyJapcTBa MPOUCXOKICHHUS 1 IIPHHIUIT KOHCOIHHPO-
BAaHHOTO Haa30pa. [IepBbli MPUHINT MOJIOKEH B OCHOBY
m1aBbl «[IpHHIUITEI TPYAEHIIMATIBHOTO Ha/l30pa» YacTH
V [upextubl Ne48. DTOT NpUHIMI IPUMEHSETCA JIHIIb
K 0aHKOBCKOMY Haa30py HaJ JESITeNFHOCTHIO (prinaion
KpeUTHBIX OpraHU3alUi, JHUIEH3UPOBAHHBIX Ha Tep-
putopun rocymapctB-wieHoB EC. PaccmarpuBaemblit
HPUHIUI TECHO CBS3aH C MPHHLUIIOM B3aWMHOIO IpHU-
3HaHUS OAHKOBCKHX JIMLICH3UI M 03HAYaeT, 4TO (YHKIHS
10 HaJ30py 3a KPEAUTHON OpraHu3alel U €€ HHOCTpaH-
HBIMH (pryIHaIaMy BO3JIOXKEHA ITABHBIM 00pa30M Ha KOM-
TIETEHTHBIE OPTaHBI TOCYNAPCTBa TPOUCXOXIeHHs [14].
[TpuHOIMT KOHCOMMIMPOBAHHOTO HaA30pa MPUMEHSETCS
HE TONBKO K (ruinasiaM KpeIWTHOW OpraHM3alliH, pac-
MIOJIOKEHHBIM Ha TeppuUTOpuH rocynapcrs-uieHos EC,
HO M KO BCeM OaHKOBCKMM rpymnnam. [IpuHIun KoHCo-
JUIUPOBAHHOTO HAa30pa OBLI JeTalbHO pa3padoTaH B
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Hupextue EC ot 6 ampens 1992 roga «O Ham3ope 3a
KPEIUTHBIMH OpTaHU3AIMsIMHA Ha KOHCOJIUAWPOBAHHOM
ocHOBe». B JlupexTrBa caenan 0coOBIi aKIIEHT Ha JBYX
MOMeHTax: 1) HeOaHKOBCKHE (MHAHCOBBIC XOJIUHTH
BKITIOUCHBI B OpOUTY OAHKOBCKOTO Haa30pa; 2) YCTaHOB-
JICHO, YTO €CIIM OOJbIIasi 4acTh ONEpaluil KpeauTHOH
OpraHM3allM OCYIIECTBISIETCS 3a IpenellaMH rocynap-
CTBa IPOMCXOXKJCHUS, HAA30PHYIO (YHKIHUIO JOJKHEI
BBINOJHATH KOMITIETEHTHBIE OpPraHbl TOCYAapCTBa, I1e Co-
CpeoToueHa OCHOBHASI YaCTh TAKMX OTEPALU.
CpaBHMBasi COBPEMEHHBIE MOIXOJbI K KOHCOIHIUPO-
BaHHOMY HAaJ30py B MEXAyHApOOHOM M €BpPONEHCKOM
0OaHKOBCKOM TIpaBe, CJIEIyeT OTMETHTh HX IOCTEICHHOE
cOMmmKeHne, BEI3BAHHOE BIMSAHUEM MEXKTyHAPOIHBIX IIpa-
BIJI Ha €BpOIeckoe OAaHKOBCKOE MPABO, XOTS DAz
mo-TpeskHeMy OcTaroTcsi. OCHOBHBIM JTOKYMEHTOM MEXK-
JIYHApOIHOTO COTPYIHUYECTBA IO PAa3BUTHIO CTAHIAPTOB
KOHCOJIMJIMPOBAHHOTO Ha[30pa SIBIIAIOTCS MUHNMabHBIC
CTaH/IapTHI 110 HAA30Py 32 MEK/TyHAPOIHBIMUA OaHKOBCKH-
MU TPyIIaMH U UX TPaHCTPAaHUYHBIMU YUYPEXKICHUSIMU,
paspabotannsie B 1992 rogy bazensckum Komurerom mno
0aHKOBCKOMY Ha/130py. B 1aHHOM JI0KyMeHTE 3aKpeTuIeHBI
TpU TpeOOBaHUS K KOMIIETEHTHBIM OpraHaM 0aHKOBCKOTO
peryaupoBanus 1 Hag3opa. Ilepselii crannapt basenscko-
TO JIOKYMEHTa COCTOWT B TOM, YTO OpPTaHBI TOCYyIapcTBa
peObIBaHMS 00s3aHbI OIICHUTD, B KAKOIl CTETIEHH OpPTaHbl
TOCyJapcTBa IMPOHCXOXKICHUS MOTYT 3(P(PEKTUBHO OCY-
HIECTBITH KOHCOMMINPOBAHHEIN HA/I30p. JlaHHAs HOpMa
npsiMo npoTuBopeynT Jupexruse Ned8, moCKoIbKY NpUH-
LIUIT B3aUMHOTO TPHU3HAHUS OAHKOBCKHX JIMIICH3HUH U Ha-
JIMYMEe OOIIMX MHHHMAIIBHBIX CTaHJIapTOB MPYICHINATb-
HOTO PETYJIMpOBaHMs 3alpelliacT ToCyJapcTBaM-wieHaM
EC onenuBare 3()(eKTHBHOCTh NEATEIBHOCTH OPraHOB
0aHKOBCKOTO Haja30pa apyr aApyra. Bropoit cranmapr ba-
3eJbCKOTO JIOKYMEHTA 3aKJII04aeTCs B TOM, YTO CO3JJaHHe
0OaHKOM TPaHCIPAHUIHOTO YUPCKACHUA OCYHICCTBIIACTCA
1m0 00OIOTHOMY COIVIACHIO OPTaHOB TOCYAAapCcTBa MPEOBI-
BaHUS M TOCYIAPCTBA MIPOMCXOXKICHUSA. JTO MOIOKSHUE
Takke nporuBopednt JupextrBe Ned§, cormacHO KOTO-
poli KpemuTHAs OpraHW3alus, INICH3UPOBaHHAS Ha TEp-
putopun ogHOTO 13 rocyaapctB-wieHoB EC u skemaromas
OTKPBITH (prtiai Ha TEpPUTOPUH APYTOTO, MOXKET CIeTIaTh
9TO HE B pa3peLIUTEIbHOM, & B YBEIOMUTEIEHOM MOPSIIKE.
Tpetbe TpeboBaHne bazenbckoro JOKyMeHTa TaKke Haxo-
JIMTCSI B TIPOTHBOPEUUH C TPEOOBAHMSIMH €BPOIEHCKOTO
6aHKoBCKOTO paBa. CormacHo 3TOMy TPeOOBaHHIO, €CIIH
OpraHbl TOCyAapcTBa NpeObIBAHUS OOHApYKar HEeHaJIe-
JKalieC BBITIOJIHCHUE BBIMICYKA3aHHBIX CTAaHAAPTOB, OHU
MOTYT IPUMEHHUTD OT PaHMYUTEIBHBIE MEPHI BIUTOTH JI0 3a-
KPBITHS TPAHCTPAHNYHOTO OAHKOBCKOTO YUPEXIEHHS Ha
cBOei TeppuToprn. B HOpMax ke eBpomeickoro GaHKOB-
CKOTO TIpaBa HE MPEITyCMOTPEHBI TaKWe OTPAHHYUTEIIb-
HBIE MEPBI, TO €CTh OpTraHBl TOCYAApPCTBA MPeOBIBAHUS HE
MMEIOT TIpaBa 3allpeTHTh OTKPHITHE (Pritnaga KpeJuTHOH
opranuzauueii [15]. OgHako B cooTBeTcTBUU ¢ JUpeKTH-
Boii Ne48, B ciryuae oOHapy KeHHs HapylIeHus Gpriinaaom
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MEXIYHAPOIHO-ITPABOBBIE HOPMbI YHUBEPCAJIBHOT'O U PETUOHAJIBHOI'O
XAPAKTEPA, PEI'VIMPYIOIIIME BAHKOBCKYIO JEATEJIBHOCTbD

KPEIUTHOW OpraHM3aliy 3aKOHOJATEIbCTBA TOCYIapCTBa
peObIBaHMS, HaJ30pHBIC OPTaHbl BIpaBe NOTPedOBaTh OT
KPEAUTHOW OpraHu3aliy MPEKPaIleHUsT HEIPaBOMEPHOU
JEATEIbHOCTH (prinaa WK yCTPaHeHHUs! IpaBOHApyIIIe-
Hust. Ecim kpeanTHas opraHuzanys He NPEANpUHAMAST
HHUKAKHX I1aroB B TOM HalpaBJeHNH, Ha130pHbIE OPTaHbI
rocy/lapcTBa NpedbIBaHMsl 00paIIaloTCsl C aHAJIOTUYHBIM
TpeboBaHNEM K HaA30pHBIM OpraHaM ToCy/1apcTBa IPOHC-
xoxaenus. Eciu ske n mocne storo Quiman KpeauTHOH
OpraHU3alUK MPOJOJDKAET HapyIIaTh 3aKOHOIATEIHCTBO
rocyaapcTBa NpeObIBaHUs, B TaKOM ClIydae HaI30pHBIC
OpraHbl TOCylIapcTBa NpeOBIBAaHMS BIpaBe 3alpPETUTh
OCYIIECTBICHHE OAHKOBCKMX OIEpanuid  (UIHaIoM-
HapyIIUTEIEM.

Ha coBpemeHHOM dTare B eBpOIEHCKOM OaHKOBCKOM
IIpaBe BONPOCHI, CBSI3aHHBIC C JIOCTATOYHOCTBHIO Kallu-
Taja, PETYIUPYIOTCS MOJIOKEHUSAIMH pasaenoB «Col-
CTBEHHBIC CpEACTBa», «MHUHHMalIbHBIE TPeOOBaHUS K
COOCTBEHHBIM CpEICTBaM [UISl YCTPaHEHHS KPEIUTHBIX
pHUcKoB» U « MUHUMaJIbHEIE TPEOOBaHUS K COOCTBEHHBIM
CpeICTBaM [UIsi YCTPAHEHHS! OIEPALMOHHBIX PHCKOB)
gactu V 1o HaszBaHueM «TexHuueckue cpeacrsa Ipy-
JIEHITHAIBHOTO Haa30pay JupexTussl Ned48, a Takxke 1mo-
JIOKEHUSIMH paszieia 1oj| Ha3zBaHueM «MMHHMaIbHbIE
TpeboBaHUsI K COOCTBEHHBIM CpEICTBaM JUIsl yCTpaHe-
HUSl PBIHOYHBIX pUCKOB» JmpekTuBbl Ne49. OcHOBHBIE
monoxxenus Jupexrussr Coro3a ot 11 mapra 2009 roma
«O cxeme 3aIIUTHI JIETIO3UTOB B KPEAUTHBIX OpraHu3a-
musx» (dupexruBsr 2009/14/EC) 3akimodaroTcst B cie-
JyIoIeM: Kakaoe rocynapctBo-wieH Coro3a J0JDKHO
OCYIIECTBIATh U OPOPMHUTH OAHY WM HECKOJBKO CXEM
3aIIUTHI ICTIO3UTOB Ha CBOEH TEPPUTOPUH; CXeMa 3alllu-
TBI, NPUMEHsIEMasi Ha TEPPUTOPUH TOCYNAPCTBA-uIeHa

Coro3a ¥ pu3HaHHAS HA O(QUIIMATLHOM YPOBHE, JOJIK-
Ha OBITh MPUMEHEHA U K (UINaIaM, YIpEeKIACHHBIM Ha
TEPPUTOPUHU JPYTHX rocymapcTB-wieHOB Corosa; cpen-
CTBa JICTIO3UTOB B JEHEKHOM BBIPAXCHHH B paszMepe
50.000 eBpo HOMKHBI OBITH TapaHTHPOBAHBI, B CIydae
00OHapy>KeHNSI HECIIOCOOHOCTH KPEAUTHOM OpraHU3alliy
BEpPHYTb BKJIAaJ4MKaM HUX ICHEXKHBIE CPEACTBA, TO €CTh
B ciy4ae O(HIMaIbHOTO MOATBEPXKICHUS 3TOrO (hakTa
KOMIIETEHTHBIM OpPTraHOM WJIH CyAOM, B TeueHue 20 nHeit
BKJIaJJUMKaM JIOJDKHA OBITh BBIIIAYE€HA JICHEKHAsT KOM-
TeHCaIusl.

Takum 00pa3zom, pe3toMHpPYsl BBICKa3bIBAHUS, CBS3aH-
HBIE C MEXAyHapOJHO-IIPAaBOBEIMH HOPMaMH YHHBEp-
CaJIbHOTO M PETHOHAJIBHOTO XapaKTepa, PeryarpyroIi-
MH OaHKOBCKYIO A€ATEIBHOCTh, XOTEIOCH OBl OTMETHTH,
yro bazemsckuit Komurer mo OGaHKOBCKOMY Haa30py
UrpaeT NO3UTHBHYIO POJIb B TIpoliecce pa3paboTky mpa-
BOBBIX HOPM IO PETYIHPOBAHHUIO OaHKOBCKOH JiesITEINb-
HOCTH Y IIPUHATHSI PELIEHUH OpraHoB OAaHKOBCKOTO HaJl-
30pa, OTBEUAIOIUX MHTEpEecaM roCylapcTBa U YacTHBIX
s, Pa3BuTHe pernoHaabHOTO COTPYAHNYECTBA B cepe
HPaBOBOTO PEryINPOBaHMs OAHKOBCKOI JIESITEIbHOCTH B
pamkax EBpomneiickoro Coro3a Hadyanoch OJHOBPEMEHHO
C DPa3BUTHEM YHHBEPCAJIBHOTO MEXKIYHApOIHOTO CO-
TPYAHUYECTBA B COOTBETCTBYIONIEH cepe. Pekomenna-
uuu bazensckoro Komurera mo 6aHKOBCKOMY Haa30py
B cepe MPYACHIHATHHOTO PEryIUpOBaHUs OAaHKOBCKOM
JEATEIIBHOCTH OTPAXKCHBI B E€BPOINECHCKOM OaHKOBCKOM
npaBe. EBponeiickoe coTpyaHHYECTBO B chepe MpaBoBoO-
TO PEryJHpoBaHUsI OAHKOBCKOHM AEATEIHHOCTH SIBIISCTCS
pe3ynsTaroM NpoBoAUMOH B pamkax Esponeiickoro Co-
1032 POJAYMaHHOH MMOJIMTUKH, HAIIPaBIEHHOH HA TapMo-
HU3aIUI0 €BPOIEICKOro mpasa.
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Summary

In article universal and regional international legal norms regulating banking activity have been analyzed
comprehensively on the grounds of international practice as well as various opinions existing in legal literatures.
It was noted that in modern time two mechanisms concerning realization of international cooperation in the field of
regulation of banking activity had been formed: organizational and normative. Organizational mechanisms imply
creation of institutional structures (the system of bodies) which can make approaches with mutual link. But, owing
to normative mechanisms embrace the important international norms, relevant domestic measures should be taken by
the states for their implementation. In this regard, Constitution, international treaties, supported by our country as well
as other normative-legal acts are considered as legal basis of banking activity in the Republic of Azerbaijan. Namely,
effective regulation of banking activity can be realized with the view of mutual links.

Keywords: banking law, national legislation, control system, international treaties, normative-legal act.
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JTIOKTOPAHT Kadeapsl MEXIYHApOIHOTO YaCTHOTO IIpaBa

1 €BpOMNENCKOro npaBa bakMHCKOro rocy1apCTBEHHOTO

YHHUBEPCHUTETA

CPABHUTEJIbHO-IIPABOBOI AHAJIN3 ITPABA HA IOPUJIMYECKYIO IIOMOIIb U 3AIIIATHI
ITPAB YEJIOBEKA: TEOPETUYECKHUE U TIPAKTHYECKHUE ITPOBJIEMBI

YenoBek — AOCTOMHOE, CO3HATENBbHOE CYLIECTBO,
obmamarormee cBoOogHON Boneid. [ToaTomy monm mpasa-
MM 4YelIOBEKa MOApa3yMeBaloOTCs MpaBa, NPUMEHUMBIE
BCIOY U K KaXIOMY, SIBJISIIOLIUECS «3alUTHON Kpemno-
cThio» Jiniia. OHU 3alIMILIAIOT €r0 BO B3aUMOOTHOIIIEHHU-
X C JPYTUMHU JIHIIaMU, OOLIECTBOM U TOCYIapCTBOM, H,
BMECTE C TE€M, BO3JIAraloT OIpeJielIeHHbIe 00sI3aHHOCTH
KaK Ha TOCy/IapCTBO, TaK W Ha BiIaJeblia dTUX mpas [1].
IIpasa uenogexa — ocHoga cyujecmeosanus uenoseue-
cmea, Mupa u npoepecca 6 cospemenHyio 3noxy. Jlen-
CTBUTEINBHO, TIPaBa YeI0BEKa HE Uy>KIbI HA OTHOH KyJIb-
Type U MPHUCYIIH BceM HanusiM. Hapymienre mpas u cBo-
001 JemoBeka — 3TO HE TONBKO SBIICHHUE, HAIIPABICHHOE
MIPOTUB JTUYHOCTH, HO U COIMANIbHAS W MTONUTHIECKAs
mpo0OiieMa, KOTOpas MPUBOIUT K HAPYIICHHUIO PAaBHO-
BECHsI MEXK/y TOCYJapCTBOM H OOIIECTBOM, HACUIHIO U
KOH(IUKTaM B caMmoM obOmiecTBe [2]. s onpenencHus
MecCTa MpaBa Ha IOPUANYECKYIO0 TOMOIIb B CUCTEME MPaB
YelIOBeKa MBI CUHTACM II€JIECOO0Pa3HbIM, B IMEPBYIO
ouepelb, BHECTU SICHOCTh B BOIPOC KJacCH(pHUKAIMH
IpaB YeI0OBeKa U CHCTEMBI IIpaB denoBeka. Kimaccudu-
Kalps MpaB deloBeKa O3HavaeT pa3OHeHHe KOMITIeKca
IpaB 4YeIoBeKa Ha TPYMIIBI 110 Pa3IHYHBIM KPUTECPHUSIM.
Ilox cucreMoil npaB yenoBeKa NOAPA3yMEBAETCS Opra-
HUYECKas CBSI3b ATHX IPaB U CBOOO U TPYTIIIHPOBKA UX
B COOTBETCTBUU C OMPEICICHHBIMI KIIacCH(DUKAIUSIMU.
B HayuHOIi quTEeparype CymEeCTBYIOT pa3jindHbIe MHE-
HUS B CBSI3M C KIaccuQukanueil mnpas denoreka. Co-
IJaCHO IIMPOKO PACHPOCTPAHCHHOH KilacCU(UKAIUH,
BbIIBUHYTOW (paniy3ckum ydenoiM K.Bacakom [3],
BBIJICJISIIOTCSL TPU MOKOJIEHUsl mpaB yenoBeka. Cornac-
HO 3TOH KOHIIETIIINH, MIEPBOE MOKOJIEHNE MPaB YesIoBe-
Ka COCTaBJISIOT TPaXKJIaHCKWE W MOJUTUYECKHUE TMpaBa,
BTOPOE — COIHANTBHO-DKOHOMHUYECKHE U KYJIBTYPHBIE
mpaBa, a TPEThe MOKOJICHNE — 3TO KOJUICKTHBHBIE ITpaBa,
WJIM TaK Ha3bIBaeMbIE IpaBa CONHIAPHOCTH.

Ilepsoe nokonenue npas ueroseka OXBaTHIBAET
TpaXTaHCKHUE M NoduTHIecKue mpaBa. OHO COCTOHT W3
CaMBIX «CTapbIX» MpaB, cHOPMUPOBABIIUXCSA HA OCHO-
BE HJCH aMEepUKAHCKUX M eBpONeickux GumocodhoB u
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ropuctoB X VIII Bexa. OmHO3HAYHO OTBETUTH HA BOIIPOC
0 TOM, KTO SIBIISIETCSI OCHOBATEJIEM HIEPBOTO MTOKOJICHHS
IIpaB 4eNI0BEKa, JOCTaTOYHO TpyAHO. I[lockonbky pedb
naer o0 «eCTECTBEHHBIX» IPaBax, TO camMa IOCTaHOB-
Ka BOIPOCa O NMEePBOHAYAILHOM OCHOBATelle 3TUX MpaB
npeacTasiseTcs cnopHoi. OJTHAKO MPU ITOM CTOUT Ha-
3Bath uMs Jxona Jlokka. OH cyuTtai, 4To 0oONamaHue
BCEX JIIOJIel MpaBOM Ha H3Hb, CBOOOIY M COOCTBEH-
HOCTbD SIBISETCS «3aKOHOM Ipupoash». [losToMy nctou-
HUK 3THX IpaB CJeLyeT UCKAaTh B CO3JaHUH UEJIOBEKA
Borom: mono6HO ToMy, kKak bor npu coznaHmu genoBexa
Jall eMy PyKH W HOTH, IJIa3a M yIIH, TOYHO TaKhM XKe
00pa3oM OH HAJENWI BCEX JIIOAEH PaBHBIMH IPaBaMU
Ha TPEKpacHyIO KN3Hb YeJIOBEKAa B 3TOM IPEKPACHOM
mupe [4]. [To Mepe pa3BUTUS HJEH U TEOPUH O MpaBax
YesioBeKa, 3TH NpaBa ObuIH 3aKperieHsl B Yerase OOH,
Bo BceoOmieit [lexnapanuu npaB 4eloBeka, B Mexy-
HapoAHOM makTe oT 1966 roga o rpa)JaHCKUX U IO-
JIUTHYECKHUX TpaBax, a Takke B MeXIyHapoaHOM MTaKkTe
ot 1966 roga 06 YKOHOMHUYECKUX, COLMAIBHBIX U KYJIb-
TYpHBIX IpaBax.

Bmopoe noxonenue npas uenogexka 0XBaTbIBAaeT KO-
HOMHUYECKHE, COIIMANbHBIC U KYJIbTypHBIE TIpaBa. [Ipu-
3HaHHUE ITHUX MPAB SBIISETCS PE3YIBTaTOM KOMIIPOMHUCCA
MEXIy KanuTaJIACTHYCCKUMH M COLHAINCTHYECKUMHU
rocyrapcTBaMH. MecTo COIMAIBHBIX M SKOHOMHYECKHAX
IIpaB Ha MEXIyHApOJHOM YpOBHE OBIJIO ONpENeIeHO
ele 10 AOCTUXKEHHS KOMIIPOMHUCCA MEXIYy rocyaap-
crBamMu. Takme (akToOphl, KaK CTPOUTEIHCTBO IOCIE
BTopoii MupoBOil BOWHBI BO MHOTHUX €BpPOMEHCKHUX
CTPaHax rocyJapcTB COIMAINCTUYECKON HAallpaBIEeHHO-
CTH, IIPUHATHE COOTBETCTBYIOUIUX KOHBEHIIUN Mexny-
HapoxaHo# Opranuzanueit Tpyna, mpunstue B 1961 rony
Cosetrom EBpomnsl EBpomnetickoit Connanbaoit XapTuu
CTaJIM TOTYKOM K 3TOMY Tiporieccy [5]. OOBIYHO B 10pH-
JMYECKON JIUTEpaType COLUaIbHbIC, SKOHOMUYECKHE U
KyJIbTYpHBIE IPaBa MPEMOJHOCATCS KaK IpaBa BTOPOTO
nokonieHns. [Ipyu 3TOM CIIOBO «BTOpOE» O3HAYAET, YTO
XPOHOJOTMYECKH 3TH MpaBa U CHPOC Ha HUX BO3HUK-
JIU TI03[HEE NPaB NEePBOTO MOKONEHUA. J[eHCTBUTEIBHO,
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nubepanpHas puIocopus B IEPBYIO OUepenb OCTaHaB-
TUBajach Ha MpaBax MEpBOTO MoKoneHwus. [IpaBa BTO-
pOTO TIOKOJIEHWSI BIEpBHIC NPHUBICKIN BHUMAaHHUE CO-
OUATHCTOB. A 3amagHast puiaocopus oOpaTwiia Ha HUX
BHUMAaHUE JIMIIb BO BTOPOH MOJIOBUHE XX CTOJNETHS.

Ilpasa mpemvezo noxonenusi, cHOPMUPOBABIITUECS
rnocie okoH4aHusi Bropoii MupoBoii BOWHbBI, OCHOBBIBA-
FOTCS Ha UJIee COMMIAPHOCTU U COYCTAIOT B ceOe Tak Ha-
3bIBa€Mble BOZMOXKHOCTH ITPaBa Ha CONIUJAPHOCTH («KOJ-
JICKTHUBHBIC TIPaBay, «IIpaBa HapOJOB)», KCUHTETUUCCKUC
mpaBa») — MPaBo Ha pa3BUTHE, IPABO HA MUPHYIO KU3Hb,
MIPaBO Ha 37I0POBYI0 OKPYXKAIOIIYIO Cpely, MpaBo Ha 00-
ee Haclienue YeIOBeYeCTBa, MPaBo Ha T'yMaHUTAPHYIO
IIOMOIIIb, MPaBO Ha KOMMYHHUKammio [6]. M3BecTHBII
yuensiii E.A. JlykameBa, ompenensisi IpaBa 4eloBeKa
KaK CpeACTBa CaMOTO CyIIECTBOBaHMS INYHOCTH, OTIIN-
Yaromuecss HOPMaTHBHOU CTPYKTYPOU, TOAYEPKUBAET,
YTO 3TH CPEJCTBA SBISAIOTCA BaXXKHBIM W HEOTHEMIIC-
MBEIM YCJIOBHEM JXU3HU YCIIOBEKAa, B3aHMMOOTHOIICHUM
MEXJIy O0IIEeCTBOM, TOCYIapCTBOM M WHAMBHIaMU. [1o
MHEHHIO aBTOpa, MOJI OCHOBHBIMH MpaBaMH 4YelOBEKa
MOJIPa3yMEBAIOTCs MpaBa U CBOOOIbI, 3aKPCIUICHHBIC B
KOHCTUTYLHSX TocyaapcTB U MexayHapogHom buiie o
mpaBax 4elioBeka, a Takxke B EBponeiickoit KonpeHun
u EBpomnetickoit CounansHoit Xaptum [7]. [lockomeky
MPaBoO Ha IOPUINYECKYIO MOMOINb O0aZaeT OTMEUYeH-
HBIMH Ka4e€CTBaMH, TO €0 MOKHO OTHECTH K OCHOBHBIM
IpaBaM YeI0BeKa.

C Hay4YHO TOYKH 3peHUs, CONepKaHNe, Ha3HAUCHUE
Y TIPaBOBOM XapaKTep MpaB M CBOOOM YEIOBEKa JTOJIK-
HBI OBITH MCCIICIOBAHBI BO B3aUMOCBSI3U C HOPMATHBHO-
MPABOBBIMU AaCIEKTAMH BHYTPUTOCYIApCTBEHHOTO U
MEXyHapOJAHOTO MpaBa. B 3TOM KOHTEKCTE MpaBoO HA
IOPUJINYECKYIO TTOMOIIb OTHOCHUTCSI K TPYIIE JIMYHBIX
mpaB, KOTOpbIe, B CBOIO OYepellb, BKIIOYAIOT oOujue
npasa u koHkpemusupyrowue npasa. K obwum npasam
OTHOCSTCS MIPaBO Ha XU3HB, IPaBO CBOOOABI THYHOCTH
u 1.1. K konkpemusupyrowum npagéam OTHOCSTCS TIPaBO
Ha 3alIATy Y9eCTH U JOCTOMHCTBA, IPABO HEIPUKOCHO-
BEHHOCTH JIMYHOW JKW3HH, YTOJIIOBHOE TPaBO, MpPOIEC-
CyaJbHBIC TapaHTUU U T.J. Takum oOpa3oM, mmpaBo Ha
FOPUAMYECKYIO TTIOMOIIb OTHOCUTCS K IPOIIECCYaTbHBIM
TrapaHTUSAM JIMYHBIX TIpaB U cBoOox. Ha Ham B3msAg,
BCTpeYaroluecs B IOPUAUUECKON JTUTEpaType MHEHUS
0 pas3fiesIeHUH MpaBa Ha IOPUAMYECKYIO ITOMOIIb C TOY-
KU 3pSHHS KJIacCU(UKALUN CYObEKTUBHBIX MPAB B BUJIC
YaCTHBIX M MyONMYHBIX IpaB TaKKe MPEACTaBISLCTCS
UHTEepecHbIM [8]. B 3TOM CBA3M clieyeT OTMETHUTH eIlle
OJVH BaXHBIH MOMEHT O TOM, YTO MPaBO Ha IOpUAHYE-
CKyI0O ITOMOIIb UMEET 0c000 Ba)XHOE 3HAYCHHE B Ies-
TEFHOCTH CyOBeKTa B IyOnmMaHOI cdepe (B ciydasx
MIPUBIICYCHUS K YTOJNOBHOW OTBETCTBEHHOCTH, HAJO-
JKCHHSI aJJMIHUCTPATHBHOTO apecTa u T.1.). KOpuamae-
CKasl IMMOMOIIh HEOOXOAMMAa TaKXXe B XOIC peaH3alliu
YaCTHBIX OTHOIICHUH, CBI3aHHBIX C YaCTHOW COOCTBECH-
HocTho. [loCKOBKY cofep:KaHHe U CYyIIHOCTh CaMOM
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YaCTHOH COOCTBEHHOCTH HOCHT MPABOBOM XapakTep, TO
peanmn3anys IpaBa 4YaCTHOM COOCTBEHHOCTH HEBO3MOXK-
Ha 06€3 I0pUINIeCKONH TTOMOIIIH.

Ilpaso na opuduyeckyio nomowb, B 3aBUCUMOCTH
oT (opMBI €ro peanu3aIiu, Modcem Obimb 6KAIOYEHO
6 Kamez2opuio UHOUBUDYANbHBIX U KOJIEKMUBHbIX NPAs.
C unAMBUIyallbHOM peanu3alyeld IpaB Bce MOHATHO.
Peanuzanus KOJUIEKTUBHOW IOPUAMYECKOW IMOMOIIU
03HAauaeT OKa3aHHE HECKONBbKUM JIMLAM IOpUANYECKON
IIOMOLIM N0 OJHOMY U TOMY ke Bompocy. Hampumep,
KOJUIETHAIBHOE PAcCMOTPEHHE KaKOro-TO BoOIpoca
U TIPEAOCTaBICHHE COOTBETCTBYIOLIEH HH(MOpMAIUN
Ty, oOpaTUBIIEMyCS 32 IOMOUIBIO.

PaccmoTpuM manee BoIpoc o CBSI3U IIpaBa Ha IOpH-
JMYECKYTO TIOMOIIY C MMPOYHMMH TIpaBaMH U CBOOOAAMHU.
HexkoTopbie aBTOpHI, CUMTas, 4TO 3TO NpaBO OObIIC
CBSI3aHO C MOJUTHYECKUMH ITIpaBaMu, Aaxke MpaBo 00-
BHHSAEMOTI'O Ha 3aLUTY B Cy/l€ OTHOCSAT K KaTETOPUH IO-
JUTHYECKUX MpaB. JTH aBTOPbl 00OCHOBBIBAIOT CBOHU
MTO3HUIIMU TEM, YTO NIPaBO OOBHHSIEMOTO Ha 3aIIUTy OT-
HOCHTCSl K YHCIY INpaB, 00€CIEYHBAIONINX HEIPUKOC-
HOBEHHOCTB JINYHOCTH, U COUETAET B ce0e 3aILUTY MpaB
1 3aKOHHBIX HHTEPECOB I'PaXKJAaH B YTOJIOBHOM IIpOIleC-
ce [9].

ITo HamemMy MHEHHMIO, TF00BIE BUABI KOHCTUTYIOH-
HBIX IIPaB B TOW WM WHOH (opMe CBA3aHBI C IOIUTH-
KoHi. B 3TOM CBs3M, IpaBO Ha IOPUAMYECKYIO MTOMOILb
TaKKe HE SBISETCS MCKIIOUCHHEM, ONHAKO OBLIO OBl
HETPaBWIBHBIM PAacCMaTpHUBaTh 3TO MPaBO Kak cyry0o
nonutudeckoe npaso. CounanbHasi 3HAUUMOCTB NIpaBa
KaX/I0OTO0 Ha KBAJIM(QHUIHUPOBAHHYIO IOPHIMYECKYIO TO-
MOILlb 3aKJII0OYaeTcsl B TOM, 4YTO 3TO IpaBoO, IO CBOEH
CyTH, SIBISIETCS Ba)KHOM rapaHTueill ocCyIleCcTBICHHS
IpaB ¥ CBOOOJ yelioBeKa M TpakaaHuHa. [IpeBeHTHB-
Hasi GYHKIUS, SBISIIOIIASCS OAHOM M3 (QYHKIHMHA TOTO
IpaBa, HE TOJIBKO CIIOCOOCTBYET 3aKOHOMEPHOMY OCY-
LIECTBJICHUIO IIPaB U CBOOOJ JMIA, HO M TapaHTHPYET
NIpeAOoTBpaLIEHUE NEHCTBUN OPTaHOB rOCYAApCTBEHHON
BIACTH M UX AOJDKHOCTHBIX JIWI], HAalpPaBJICHHBIX Ha
HE3aKOHHOE OTpaHMYCHHE MPaB M CBOOOX UEIIOBEKA H
rpakJaHHUHA.

[IpaBo ka)xa0ro Ha MOJNB30BAHNE MOMOIIBIO 3ALUT-
HUKa, KaK OJIUH U3 BUJOB IIPaBa Ha KAUECTBEHHYIO IOpU-
JUYECKYIO TOMOIIb, B3aUMOCBA3aHO C IpyTMMH NpaBa-
MU, 3aKperieHHBIMU B KoHCTUTY MM (TTpaBo Ha 3alIHUTY
CBOHMX IIpaB HC 3alpCIICHHBIMU 3aKOHOM METOAaMU U
cpelcTBaMH, MpaBo Ha CBOOOAY, MPAaBO Ha CyaeOHYIO
3aIINTy), U o0ecleynBaeT UX OCyIIecTBIeHue. boiee
TOTO, IJIaBHAs IENb MPaBa Ha IOJIb30BAaHUE MOMOIIBIO
3aIIUTHUKA, KaK OTHOTO U3 OCHOBHBIX JIEMEHTOB IIpa-
BOCYIUSI, 3aKJIIOYAETCSI B FApaHTHPOBAaHUH PEaTbHOTO
(IeHCTBUTENBHOTO) PAaBEHCTBA CTOPOH B YTOJOBHOM
mporiecce, odecrednBast 0103pEeBaeMOro WM OOBHHS-
€MOro 3aIuTHUKOM. [IpaBo Ha IOPUANYECKYIO TOMOIIb
OoJibllIe CBS3aHO C JIMYHBIMHU IPaBaMHM, 3aKpEIUICHHbI-
Mu B KoncTutynun. Peanuzanus u 3aluTa Takux Mpas,
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CPABHUTEJIbHO-IIPABOBOI AHAJIN3 ITPABA HA IOPUJIUUYECKY IO IIOMOIIb U 3AILATHI
ITPAB YEJIOBEKA: TEOPETUYECKHUE U TIPAKTUYECKHUE ITPOBJIEMbI

Kak IpaBo Ha ’KHU3Hb, IPABO HAa CBOOOLY M JIHUYHYIO He-
IIPUKOCHOBCHHOCTh, HEBO3MOXKHBI 0€3 IpaBa Ha IOpHU-
JUYECKYI0 TTOMOINb, TaK KaK MPaBO Ha IOPHIMYECKYIO
IIOMOIIb TTO3BOJISIET OINPENENNUTh YPOBCHD IPEIOCTaB-
JeHns JUIy BBIIIEHa3BaHHBIX mpas. Kpome Toro, 6e3
OKa3aHus IOPUINIECKON ITOMOIIN HEBO3MOXKHA 3allUTa
MIEPEYNCIICHHBIX MPaB.

CymiecTByeT BayKHasi B3aHMOCBSI3b MEXKIY HPaBOM
Ha JKU3Hb M NPAaBOM Ha IOpPHIMYECKYIO momoms. Ha-
IIpUMED, HEOKa3aHUE NPaBUIIBHOM I0PUANYECKOU ITOMO-
Y JIUILY, HAHECIIEMY TSDKKOE TEeJIECHOE IOBPEXKICHHUE
JIPYTOMY JIMITY B XOJie¢ HEOOXOAMMOW 0OOpPOHBI, MOXKET
MIPUBECTH K JIMIIEHUIO 3TOrO 4eJlOBEKa CBOOOIBI Ha
Cpok 10 BockMHU JieT. [IpaBo Ha cBoOOMy OombIlIe CBsA3a-
HO C IIPaBOM Ha IOPUAMYECKYIO TOMOIIb. VIMEHHO mpH
OTpaHUYEHHUH TpaBa Ha CBOOOMY BO3HHMKAET HEOOXOIH-
MOCTb B TIpaBe Ha IOPUANYECKYIO TOMOIIb. DTy MBICIb
MOJATBEPKAAIOT MyHKT 3 cTtaThu 61 Konctutynuu Asep-
GalimkaHCcKoi PecrryOnukn, e 3akperieHo npaBo Ha
IOpUIMYecKyto nomMonib. fOpuandeckast mOMOIIb SBIS-
eTcst 00s13aTeIbHBIM YCJIOBHEM JUIS Peaju3alny MOYTH
BCEX COLHMAIBHBIX NpaB. Tak, BOBMOXXHOCTh MEHCHOH-
HOro oOecIedYeHus JUIa, MPOpadOTaBIIEro B TEUECHHUE
JIOJITUX JIET, HO HE UMEIOIero (1o NpUYnHaM, He 3aBHU-
CSIIIIM OT 3TOTO JIMIIA) TPYAOBOH KHIKKH (TO €CTh IPH-
3HaHHE IOPUANIECKOTO (pakTa), ZOJDKEH OOBICHUTH EMY
CHEINAINCT AaHHON cdepbl miu mpodecCrnoHaNbHBIH
IOPHCT, B TIPOTUBHOM CJIydae 3TOT YEIOBEK HE CMOXET,
MTOJIB3YSICh PEAOCTABICHHOI €My 3aKOHOM BO3MOXHO-
CTBIO, TOOMTHCS IEHCHOHHOTO oOecnedeHns1. Kak BumHO
13 3TOTO NPUMEpa, B JAHHOM cilydae IpaBo Ha IOpHUIU-
YEeCKYI0 IOMOUIb SIBISIETCS PELIAIONINM yCJIOBUEM JUIS
peanu3anuy IpaBa Ha COLUAIbHOE O0eCIIeueHHE.

ToBopst 0 conManbHBIX TpaBax, cieayeT oOpaTUTh
BHUMAaHUE Ha OAMH BaXHBIH MoMeHT. Cama Oecruiar-
Hasl IOpHJIUYECKas IOMOIIb CYMTAETCS COIHMaJIbHBIM
MIPaBOM, TaK KaK 3TOT BHJ{ IOPHIHMUECKON IIOMOIIN OCY-
IIECTBISIETCS TOCYIapCTBOM C IIETIbI0 OKa3aHUS IOMO-
M MaJIOOOECTIEYEHHON YaCTH HAaCENCHHUS.

[IpaBo Ha FOPUIMYECKYIO MOMOILIL TECHO CBSI3aHO C
SKOHOMHUYECKUMH U KYJIBTYPHBIMH TIpaBaMH. DKOHOMH-
YyecKasl JKU3Hb CTPaHbl PETYIUpyeTcs HOpMaMu IIpaBa,
[I03TOMY 3HAaHHME 3THX HOPM M CBOEBPEMEHHOE HMCIOJb-
30BaHUE MX OYEHb BAXKHO JUIS YYACTHHUKOB TPAXKIAHCKO-
ro obopora. iIMeHHO MO3TOMY IpaBoO Ha IOPUANYECKYIO
HIOMOILIB SIBJISIETCS] B&XKHBIM (DAKTOPOM B peasiu3aliuy Ta-
KHUX IIPaB, KaK MpaBo COOCTBEHHOCTH, IIPABO CBOOOTHOTO
npennpuHUMarenscTBa. Hampumep, B xole paccMoTpe-
HUSI CTIOPOB, CBSI3aHHBIX C JI0JITOBBIMHU 00513aTEIbCTBAMH,
IHUno, o0nafaromee 10CTaTOYHBIMU JOKa3aTeIbCTBAMH,
HO He coOIrto1aBIee MpoIeccyatbHBIX CPOKOB (H3-3a OT-
CYTCTBHSI HCOOXOAMMBIX 3HAHWH U OTIBITA B 3TOH cdepe)
MOXKET IIPOUTPaTh CIOpHOE AeT0. [Ipyu 3TOM CBOEBpeMeH-
HO OKa3aHHasl I0PUANIECKasi OMOIIb MOXET PEHINTH BO-
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IIPOC B €ro noib3y. IIpaBo Ha FOPUINUECKYIO OMOIIB B
OIIPEEIIEHHOM CTETIEHN CBA3aHO U C KYyJIBTypHBIMHU TIpa-
BaMH. 371€Ch OCHOBHOE BHUMAaHHE HEOOXOIUMO YIIEIATh
IpaBy Ha oOpa3oBaHue. MaccoBast peann3aiys npasa Ha
00pa3oBaHMeE SBISETCS BAKHBIM YCIOBHEM KYJIBTYpHOTO
1 HayYHOTO Pa3BUTHA CTPAHBIL. B yacTHOCTH, OHO CITy)KUT
B KadecTBe (PaKTOpa, OTKPBIBAIOLIETO ITyTh K CEPhE3HBIM
W3MEHEHHsIM B IPaBOCO3HaHUM HaceieHus. OOpazoBa-
HUE U MIPOCBELICHHE — BaYKHOE yCJIOBHE Pa3BUTHS BCEX
BUJOB IIPaBa, B TOM YHUCJIE U IIpaBa HA HOPUIUYECKYIO
nomolp. JIMIo ¢ BEICOKMM YpOBHEM 0Opa30BaHUS HIIH
obnanaroniee XoTsi Obl ONpeNeICHHBIM YPOBHEM IIPaBo-
CO3HaHUS, TPYIHO 0OMaHyTh WU HepeyOeanTh, 3I0yIOo-
Tpebisist ero noepueM. MHOrA IOpHINUECKYIO TIOMOIIL
TaKHe JHIA OKa3bIBAIOT ceOe caMi.

[TockonbKy mpaBo Ha IOPUAMYECKYIO MOMOIIL OT-
HOCHTCS K IIpaBaM B IOPHIMUYECKON cdepe, OHO Hemo-
CPEICTBEHHO CBS3aHO C MPAaBOM Ha CyIeOHYIO 3aluTy,
C mpe3yMIuueil HEeBUHOBHOCTH, C IPaBaMH 3a/1€pKaH-
HBIX, apECTOBAaHHBIX W JIUIl, OOBHHSEMBIX B COBEpIIIe-
HUU NPECTYIUIEHUH, ¢ MpaBOM Ha Aady Moka3aHuil. B
coorBercTBMH ¢ KoHcTuTynmeit AsepOaiiakaHCKOM
PecnyOnuku, a Takke COINIACHO OCHOBHBIM 3aKOHaM
OOJIBIINHCTBA IUBUIIN30BaHHBIX TOCYAapCTB, KAXIOMY
rapaHTUpyeTcs cyne0Has 3auTa CBOMX IpaB M CBOOOI.
OT0 03HayaeT, 4TO JHIO, oOpaTHBIIEeCs B Cyl, BIIpa-
BE€ HE BOCIIOJIb30BATHCS] IOMOIIBIO a/[BOKATA, TaK Kak B
m000M citydae B CyAcOHOM 3aCE€AaHUH CyIbs IPEJOCTa-
BUT 3TOMY JIMILy HEOOXOIUMYIO HH(OpMAIHIO MO AaH-
HoMy Bompocy. Ho B peanbHOCTH He Bce OBIBaeT Tak,
KaK 9TO 3aKpEIUICHO B 3aKOHE, TO €CTh BCEr/a BCTpeya-
I0TCS1 HEZIOOPOCOBECTHBIE MIIM HEKOMIIETEHTHEIE CY/IbH.
[TosTromMy anst Toro, 4ToOBI HE CTpPaNaTh OT TAKHX CIY-
qgacs, HeO6XO[lI/IMO IIpaBUJIbHO OLICHUBATh CUTyallul0 U
obpaniarbest K mpoeccroHaly.

PestoMupys BblllIecka3aHHOE O MecTe MpaBa Ha
IOPUIMYECKYI0 TIOMOIIb B CHCTEME MpaB 4EJIOBEKa,
XOTEJIOCh OBl OTMETHTb, YTO MPABO Ha IOPUIMUYECKYIO
IIOMOII[b BOBCE HE BCTYMAET B KOJUIM3HIO C JPYTUMH
KOHCTHUTYIIMOHHBIMH TPaBaMH, a HalpOTHUB, SBIACTCS
HEOOXOMUMBIM (HaKTOPOM JUIS pean3aliil M 3alluTa
9THX IpaB. B cucreme npas yenaoBeka IpaBo Ha IOPHIH-
YeCKYIO IIOMOIIb OTHOCUTCSI K IIpaBaM IIEpBOTO ITOKOJIe-
HUs (TpaXKTaHCKUM M TIOJIMTHYECKUM MPaBaM) M UMEeT
yOJIMYHO-TIPaBOBOE cofiepKaHue. VMHBIMK clioBamu,
[IPaBO Ha IOPUIUYECKYIO TIOMOIIIb, Kak (hopMa BbIpaxe-
HUS CBOOOJIBI TIUYHOCTH, CBSI3aHO ¢ TAKMMH (DyHIaMEH-
TaJbHBIMM IIpaBaMHM, Kak IPaBO Ha cBOOOMY, MpaBO Ha
XKHU3Hb ¥ JINYHYI0 HEIPUKOCHOBEHHOCTh. YTO KacaeTcs
IIpaBa Ha CyAeOHYIO 3allUTy, IPE3yMIIIUH HEBUHOBHO-
CTH, TIpaB 3aI€P>KaHHBIX, APECTOBAaHHbBIX M JIHI, OOBH-
HSIEMBIX B COBEPIIEHHUH TPECTYIUICHHH, TpaBa HA Jady
MTOKa3aHMH, TO BCE 3TU IpaBa HETIOCPEACTBEHHO CBsI3a-
HBI C TIPaBOM Ha IOPHINYECKYO TOMOIIb.
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THE CONCEPT AND ESSENCE OF LEGAL LIABILITY

Legal liability represents one of the fundamental in-
stitutions researched and used in theory of law [1, p. 11].
Due to its complex and multidimensional character, cur-
rently, there is no single opinion regarding the essence,
contents and forms for the manifestation of liability in
the science of law. Legislation and jurisprudence do not
generally define the notion of liability, limiting them-
selves with just emphasizing some of its forms. Thus the
general theory of law has the difficult task of studying all
the aspects connected to the legal liability issues and to
provide a unitary terminology applicable in all branches
of laws.

Considering that the law is a social phenomenon, li-
ability draws its lifeblood in social responsibility and is
a form of it. Thus, liability viewed in conjunction with
social responsibility presents itself as the ratio of the part
and the whole, the first being the part and the second be-
ing the whole. At the same time, we should mention that
in addition to liability, literature also highlights other
forms of social responsibility. Thus, P. Haciaturov re-
veals three forms of social responsibility: political, legal
and moral [2, p. 27] and N. Vitruk highlights only two
forms: ,,moral responsibility and legal liability” [3, p.
206]. A. Cerneavskii, in her turn, reveals seven forms of
social responsibility: moral, civil, legal, political, party,
family and production [4, p. 31]. So, in literature, there is
no uniform opinion on the forms of social responsibility,
which is probably due to several reasons, like the crite-
ria underlying their typology, the complex and evolving
nature of society etc. Our opinion in this respect supports
the position of D. Baltag, who highlights the idea that the
forms of social responsibility are determined by the evo-
lutional character of various categories of social norms,
and therefore the social responsibility system will evolve
along with the society [1, p. 39-40]. Moreover, the de-
fining features and hallmarks of social responsibility are
reflected in each of its forms. Thus, legal liability, as a
form of social responsibility, retains some traits owned
by the latter.

From the facts enumerated above, we may conclude
that responsibility does not refer exclusively to law. Its
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sphere of action is very broad and may be found in every
area of social life. Thus, except for the unorganized so-
cial relations, most human actions are likely to generate
a form of responsibility. Considering that people do not
usually act in an indifferent, passive and neutral setting,
but rather in a social environment in which human behav-
iour is assessed and valued by social norms regarding the
limits in which an action and its possible consequences
do not threaten the general interest, most human behav-
iours may generate some form of responsibility.

According to H. Grossmann, liability only occurs
when a person’s behaviour has a meaning and affects the
interests of other members of society [5, p. 49]. Respon-
sibility is a result of the correlation between the necessary
and the essential. Responsibility involves freedom, and
for freedom not to create anarchy liability is necessary [6,
p- 3-7]. So, in essence, liability implies an institutional-
ized system of values and norms and is triggered in all
cases where a violation of conduct rules of the respective
social system occurs.

Particularly with the advent of a regulator in society
— the law, says prof. V. Babaeyv, liability for violations of
norms that constitute it, has acquired a legal character,
being guaranteed and insured by the state [7, p. 48-52].
Legal liability is based on an official finding usually made
by the state. That is why liability is closely linked to the
activity of state bodies and certain officials. This, howev-
er, as B. Negru reports, in no way means that the liability
is absolutely isolated from the work of other people and
subjects of law, as well as other forms of social responsi-
bility. On the contrary, liability is in close connection and
interdependence with them. Such a bond is determined
by several factors, primarily due to the fact that:

a) the sphere of regulating a number of categories of
social norms often coincides (e.g. theft as a socially en-
dangering fact is unacceptable not only from the point
of view of the juridical norms, but also from the stand-
point of other categories of social norms: moral, religious
etc.);

b) the purpose of the state to fight illegal acts coin-
cides with the purpose of various non-state organizations
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[8, p. 467-468]. We should mention also that in the legal
literature we will find both: the term liability as well as
that of responsibility.

Thus, we plan to make some clarifications on the ter-
minology aimed at explaining these concepts.

In Romanian, in the common language, liability and
responsibility are terms used interchangeably, as dem-
onstrated by the Explanatory Dictionary of the Roma-
nian language, which even establishes the equivalence
of these terms. Respectively, responsibility is defined
as ,,the obligation to perform a task, to respond, to give
an account of something ...” while liability is defined
as ,,the act of responding”, ,,responsibility” [9, p. 778;
801]. The equivalence of those terms is probably due
to the fact that in other languages liability and respon-
sibility are designated by a single term. For example, in
French we have ,,responsabilité”, while in Russian there
is ,,orBeTcTBEHHOCTE”. We must also consider that the
terms mentioned in these languages are polysemic and
embed both meanings reflected by the notions of liability
and responsibility in Romanian.

Thus, the Larousse dictionary provides several mean-
ings for the term ,,responsabilité”: the obligation to re-
pair the damage caused to another; the obligation to bear
the punishment stipulated for the committed offense; the
ability to make a decision, etc. [10, p. 802].

In Romanian, the law carries different meanings for
these concepts, within the legal sphere. For example, M.
Florea, makes a distinction between liability and respon-
sibility, based on the character of relationships emerging
between the individual and the society. Thus, by respon-
sibility he understands assuming the aware and deliber-
ate adoption in relation to the community and one’s own
consciences of ,,an active and militant attitude to the com-
munity, of the concern for the success and risk, result and
efficiency, consequences and value of the activity that is
carried out or lead by the agent...”, while liability, unlike
responsibility, is characterized by a relation that exists
between the author of the action and the authority of the
abovementioned community [11, p. 30].

M. Badescu also notes that liability differs from re-
sponsibility in that it is not an internal dimension of the
individual, derived from a relation that the individual es-
tablishes between himself and the community willingly
and with interest, but it is rather a phenomenon that the
collective authority, often institutionalized through rules,
assigns to an individual who supports it, as something
from the outside and accepts it as an obligation in a some-
times coerced, undesirable fashion [12, p. 115].

According to A. Halvek, responsibility imposes liabil-
ity for the consequences of the acts that are not imposed
as obligations by a rule, an order, a law [13, p. 162], be-
cause it advocates for their successful completion.

The concepts concerning liability, crystallized within
the science of law, have been grouped by D. Baltag into
two categories: 1) the concepts under which liability is
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an attribute of the illicit conduct that attracts the use by
the State of coercive force and sanctions; 2) the concepts
according to which liability holds a dual meaning which,
besides legal liability (that is considered negative or ret-
rospective) includes responsibility (that is considered to
be positive) [1, p. 11-12]. According to the statements in
the first group, legitimate behaviours are not considered
at all in terms of legal liability, while representatives of
the second group argue that liability is assessed not only
in terms of assumption of unfavourable consequences for
the committed acts, but highlighting another aspect: li-
ability as the respect and acknowledgement of behaviour
in relation to the social values of the respective society
(responsibility). According to the authors who share this
opinion (L. Barak [14], M. Costin [23], N. Vitruk [3], N.
Matuzov [15], E. Turceak [16]), legal liability arises when
hiring a person to perform an obligation, and not from the
moment when they had breached the obligation. Thus,
in their view, liability may manifest itself dually: before
committing the illegal act (responsibility) and after com-
mitting the illegal act (liability).

Supporters of the traditional definition link liability to
committing the illegal act. However, in this group, opin-
ions regarding the concept of legal liability differ from
one author to another. So, in defining legal liability au-
thors emphasize the coercive character of the state: they
either define it as a set of rights and obligations or iden-
tify it with obligation or with sanction.

Thus, O. loffe and M. Sargorodski define legal liabil-
ity as a measure of coercion by the state, which is based
on the legal assessment of the infringement and charac-
terized by the establishment of negative consequences
for the delinquent [17, p. 314- 318].

According to O. loffe, not all forms of coercion by the
state may be identified with legal liability, but only those
that are punitive. Therefore, liability, as a form of state
coercion, unlike other forms of state coercion, is solely
expressed through sanctions [18, p. 3-39].

R. Halfina defines liability as the consequence oc-
curring after committing illegal acts characterized by the
emergence of new obligations or the modification of the
existing ones [19, p. 320].

Prof. S. Bratusi notes that liability is basically an ob-
ligation, that will be executed through the application of
coercion when the citizen or organization does not carry
it out of their own accord [20, p. 15].

Gh. Bobos defines legal liability as a legal relation of
constraint having legal sanction as its object [21, p. 264].
Prof. G. Vrabie also defines liability as a legal relation,
the contents of which must include not only obligations
but also rights, and its birth is not intended voluntarily by
the subject of the liability who does not aspire to be held
liable, but, hopes to avoid being held so [22, p. 145]. Ac-
cording to M. Costin, liability is a complex of rights and
obligations [23, p. 25].

Upon analysing the traditional definition of legal li-
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ability, D. Baltag concludes that , liability is an attribute  legal rights and obligations that, according to the law,
of the illicit behaviour that attracts upon itself the state’s  appear as a result of the committing an offense and con-
force of coercion and sanction” [24, p. 20]. stitute the framework for realization of state coercion by

In conclusion, we consider that the multitude of defi- means of the legal sanction in order to ensure the stability
nitions regarding legal liability can be divided into sev-  of social relations and guide the members of the society

eral groups according to which: towards respecting the law and order.
o Legal liability is an obligation that results from the As for legal responsibility, we perceive it as being
committing of an offense; complementary to legal liability. Legal responsibility does
o Legal liability is a method of carrying out a form  not exclude legal liability, however, it is not reduced to it
of state coercion; either, in the same way as legal liability doesn’t exclude

o [egal liability represents a complex of correlative  legal responsibility, but it doesn’t necessarily imply it.
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IOpunndeckast OTBETCTBEHHOCTh — BOKHEHIUI HHCTUTYT JFOOO0M MPaBOBOW CHCTEMBI W OJMH W3 CYITHOCTHBIX
MIPU3HAKOB IIpaBa. B cuity 3Toro mpobiieMa FOPpUANIECKON OTBETCTBCHHOCTH 3aHUMAET OJTHO M3 IICHTPAIFHBIX MECT B
oO1Ieli TeOpuu Mpaea U B OTPACICBBIX PUANICCKUX HayKax. HecMOTps Ha ee TpaJMIIMOHHBIN XapaKTep, OHa BCeraa
akTyanbHa. OTBETCTBEHHOCTh €CTh 00S3aTENILHOE yCIOBHE, rapaHT cBoOombel. CBOOOMA, YTOOBI HE MPEBPATUTHCS B
CBOIO TIPOTHBOIIOJIOKHOCTh — aHAPXHUIO M IIPOU3BOJI, HEBO3MOXKHA 03 OTBETCTBCHHOCTH: UeM TMOJHEE CBOOOIA, TEM
BBIIIIC OTBETCTBCHHOCTD.

KawueBnle c10Ba: 10pHIMYeCKas OTBETCTBCHHOCTb, [IPaBa, CBOOOIBI, 00A3aHHOCTh, IPABOMOPSIOK, [TPABOHA-
pyIICHHE, TPABOBOC HaKa3aHMUE.
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As mentioned by Domenico Fisichella, the actual
democratic political systems are the result of a series of
social and economic transformations — indispensable ele-
ments for the prosperous development of many European
states. The Italian political scientist defines as changes
with major impact on politics the three industrial revolu-
tions. The first industrial revolution is the derivative of
the autonomous action of the economic system, charac-
terized by intensive use of ,,mechanisms in the produc-
tion process instead of manual work”, accompanied by
the development of the class of entrepreneurs and owners
[S, p. 147].

Unlike the first industrial revolution, which can be de-
fined as ,,revolution of the mechanisms”, the second can
be called ,,revolution of the organization” and includes
the following features: the improvement of production
process by the practical application of scientific and
technical achievements, the rationalization of economic
development and the transforming action of human be-
ing upon nature, the development of Small and Medium
Enterprises [5, p.147].

The third industrial revolution, described in scien-
tific literature as information revolution, is the indica-
tor of fechnotronic society and, according to Zbigniew
K. Brzezinski, it is characterized by the emergence and
rapid development of new communication and informa-
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tion technologies. This idea was completed by Daniel
Bell with the notion post-industrial society, which signi-
fies the cybernetics extension and the increased role of
research centres, of scientific associations and universi-
ties in the creation of innovative solutions, applicable
for the future development of society. For the political
sphere, according to Domenico Fisichella, this time of
emergence of new media has contributed to start the era
of electronic democracy, seen in the context of represen-
tative democracy, as a possibility to reform the dialogue
between the government and the governed, to eliminate
the spatial and temporal barriers of information transmis-
sion-reception, to exercise political control.

In the case of notion political control, we note that
according to the definition given by D. Fisichella, in his
book Political science. Problems, concepts, theories, it
has the same connotation as expression receiver control
over the communication process, used by Sally J. Mc-
Millan and later by a group of researchers of the Uni-
versity of Rochester: Paul Ferber, Frantz Foltz and Rudy
Pugliese for the investigation of political communication
process achieved through new media and for the elabo-
ration of two basic Models of Cyber-Interactivity. For
these researchers, concerned with the identification of
basic elements of online communication established be-
tween political actors and citizens and the investigation
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of political websites’ progress toward the ideals cyberde-
mocracy, the high level of receiver control means: in the
case of unidirectional communication — the presence of
the element feedback, that of symmetrical, bidirectional
communication — achieving a mutual dialogue and in the
case of three-way communication — the establishment
of public discourse. Similarly, but in terms specific for
the field of political science, the notion political control
has the connotation of ,,pluralism of information”, ,,lack
of censorship on information, on language and on the
content of communication”, ,,identifying the location of
centers for issuing messages in order to avoid their mo-
nopolistic concentration” — a series of opportunities of
the Industrial Revolution and ,,guarantees able to reduce
political risks” [5, p. 147].

The representativity and the responsibility are, ac-
cording to prof. D. Fisichella, the main indicators of good
functioning of actual political institutions from the ma-
jority of European democratic states. In this context, the
increased level of political participation of citizens, as a
result of using new media in the process of communica-
tion between political leaders and the public from online
environment, has its premise ,,in the efficiency and in the
maintenance of representative institutions”. Among these
structures, due to its main attributions, the government
has an important role in the process of political commu-
nication. We mention here: the elaboration of normative
acts and formulation of public policies, which sums all
regulatory and operational interventions aimed at ensur-
ing the welfare of all citizens.

The government communication is therefore part of
the institutional political communication, achieved dur-
ing the period of the exercise of political power. In this
context, it means a continuous campaign to inform vot-
ers, a flow of information, continuously updated, which
ensures the transparency of government policies. The
main strategic elements of this form of institutional po-
litical communication: speeches, informative notes help
ensure visibility for government action and hence of its
legitimacy and appreciation.

The main forms of new media applied for the gov-
ernment communication in the Republic of Moldova are:
official websites (of the Government, Ministries, State
Chancellery) and Facebook page, Twitter and YouTube
accounts of these institutions. Referring to the importance
of using the Internet in political communication, Philippe
J. Maarek has defined the global network as the newest,
most profitable and most ,,polyvalent” channel for trans-
mitting information [7, p. 140]. In this regard, the po-
litical sites were assessed as multimedia communication
means, understanding through this qualification the pos-
sibility to achieve bidirectional communication - when
an internet user only consult the information posted on
these online platforms, of bidirectional communication —
whether it is possible the feed-back by sending a message
via e-mail, of simultaneous bidirectional communication
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—when the flow of information is transmitted in real time
(Chat, Skype, discussion with the participation of several
persons). On the basis of the criterion categories of In-
ternet usage in the process of political communication,
the French researcher established three main categories
of political websites, distinct as content and purpose:

1. websites created to be used during the election
campaign, focused on creating a positive image of the
candidate at influencing the voting behaviour of the elec-
torate (the people undecided), increasing the number of
voters, defeating the opponents and obtaining political
power,

2. websites used during the exercise of political pow-
er, serving to disseminate information on the activities of
representative institutions,

3. websites of small political parties, particularly
used for viewing a program, increasing the number of
members, training for participation in future election
campaigns.

Usually, the websites used in the electoral communi-
cation, contain following categories of information: infor-
mation about the candidate (biography, photos), political
program and campaign slogan of political leaders, infor-
mation on activity in the pre-election period (excerpts of
speeches, reports, visits agenda), forums and e-mail for
direct dialogue with voters from online environment.

The websites of small political parties are focused on
the transmission of messages promoting new political
groups and increasing the number of militants.

The websites, used during the exercise of political
power by the main political institutions of the state, are
focused on the respect of three basic principles: rep-
resentation, accountability and increasing of political
participation. So, examined under the New Model of
Cyber-Interactivity, developed by the research team of
the University of Rochester (Paul Ferber, Frantz Foltz,
Rudy Pugliese) the websites of representative institutions
can be described as a means of effective communication,
which exceed the limits of the online platforms as a bro-
chure, use the multimedia elements and correspond to
the requirements of cyberdemocracy. Content analysis
of these online platforms of political communication and
the quantification of technical characteristics of informa-
tion indicators and interactivity indicators will allow us
to determine the level of receiver control and the type of
communication (asymmetric, symmetric).

These data, according to the results obtained by Fer-
ber and his collaborators, can provide response if exam-
ined political websites promote public deliberation and,
respectively, correspond to the ideal of democratization
of dialogue between government and governed. Taking
into account the definition of political control, formulat-
ed by Domenico Fisichella, we note that the same set of
indicators will allow us to observe the impact of online
communication platforms for ensuring proper function-
ing of representative institutions.
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The current version of the official website of the Gov-
ernment of Republic of Moldova includes, on the homep-
age of this online platform, the following 5 main catego-
ries of information:

1. Government (with the following sections: Cabinet
Ministers, Ministries, Central administrative authorities,
Government meetings, Online Government meetings,
State Chancellery, Bureau of reintegration, Government
legal framework),

2. Media (where are presented: Press releases, Photo
gallery and Video gallery),

3. Decisional transparency (where is posted infor-
mation concerning Business plans, the National Council
for Participation, Public consultations),

4. Useful information (contains the following list of
information: Government activity programme, Useful
documentation, Information about petitions addressed
to the Government, Schedule of meetings of Heads of
Government with citizens, Reports, Social and economic
situation of RM , archive, Information in subject area or-
der),

5. Contacts (section where are posted: schedule of
meetings of Heads of Government leadership, the list
with data about the Government communicators, includ-
ing name, held position and the institution in which they
activate, phone number and e-mail of the personnel re-
sponsible for this activity, map and address of the Gov-
ernment building).

Evaluated on the basis of fechnical aspects, the offi-
cial website of the Government of Republic of Moldova
includes all necessary elements for smooth operation
of online communication platform: site search engine,
site plan, information as text, photos and video images,
downloadable documents, external links. On the basis of
criterion frequency of updates, all the information posted
on this website can be classified into 3 categories:

1. daily updated information (for example: Events
and Agenda, focused on visualization of Prime Minis-
ter’s activity, in order to implement those stipulated in
Government Action Plan);

2. updated information according to events agenda
(section Online Government meetings is an example of
posting information on the day of the event and for ensur-
ing transparency in the activity of Cabinet of Ministers);

3. rarely updated information (for example: the docu-
ments from the section Government legal framework).

Such classification justifies the theory that political
websites, due to their increased capacity to inform citi-
zens, have reformed the domain of political communica-
tion. As mentioned by Sara Bentivegna, the great advan-
tage of using new technologies, in the case of political
communication, derives from the possibility of ,,restor-
ing the direct link between citizens and representatives
of political power” and the opportunity ,,of new forms of
participation in democratic processes” [2, p. 334].

Analyzed from the perspective of the main indicators
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of information, the official website of the Government of
Republic of Moldova is a successful realization of two
principles related to the specific activity of this institu-
tion: the representativity and the responsibility. Gov-
ernment activity programme, Government Action Plan,
Events Agenda, informative notes on the main activities
of the Prime Minister, links to the official websites of the
16 ministries — are information which enhance the im-
age of the Government as part of a representative system,
characterized not only by ,,relationship between repre-
sentatives and those they represent”, but also by ,,the re-
lationship between representatives and their colleagues”
[5, p. 263]. The second principle, which includes ,,the
personal responsibility of ministers” and Prime Minis-
ter’s activity, expresses the collective dimension of gov-
ernment communication [5, p. 282]. In electronic format,
this responsibility (of Prime Minister, of Ministers and of
functionaries of this representative institution) is viewed
by posting Online Government meetings and excerpts of
the minutes of these meetings, press releases on the ac-
tivities of Members of Government (in section Media),
Photo gallery and Video gallery, reports, statistical data.
Consequently, the access to this data gives legitimacy of
government action and possibility to be appreciated by
the citizens. The main indicators of interactivity, which
allow (in the case of some forms of new media) the estab-
lishment of direct dialogue and overcoming challenges
of unidirectional communication, specific for traditional
systems of mass communication (newspapers, radio,
TV), can be determined by the presence and operation
of structural elements of political websites: site search
engine, active e-mail to political actor or contact forms,
e-subscriptions, online polling, public forums. The pres-
ence of e-mail addresses of the Moldovan government
communicators, of site search engine and online forms
for receiving messages addressed to the Government by
the citizens, confirms the establishment of two-way com-
munication with low level of receiver control and aspect
of responsible dialogue. Increase the level of political
participation of citizens and the establishment of pub-
lic discourse is the major objective of another site of the
Government of RM - http://particip.gov.md/, where the
process of transmission - reception of messages is de-
fined by the slogan Here you say to Government how it
would be better.

The colour appearance of this online communica-
tion platform, represented by alternance of nuances of
ultramarine and light blue, corresponds to pro-European
orientation of government and the commitment to imple-
ment the National Development Strategy of the Republic
of Moldova for 2012-2020. On the first page of that web-
site is located a list of information classified into 8§ main
categories (called: News, What is the participation?,
Moldova 2020, Projects, Agenda, Document Search,
Statistics, The way of Participation), designed for active
involvement of Internet users in the process of participa-
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tory democracy by expressing the right of every citizen
,,to initiate draft laws or referenda, to be consulted on
various draft decisions” [13]. The State Chancellery and
the National Council for Participation are two Moldovan
Government structures that have assumed this responsi-
bility of continuous dialogue between ,,citizens and those
who have a mandate to ensure a better life” [13]. The
expression of opinions of each citizen, via this website,
constitutes a form of permanent participation of citizens
in decision-making process, of direct dialogue with po-
litical actors, valid for a period that exceeds the limits of
electoral period.

Analysis of the main structural elements of the web-
site particip.gov.md/, elaborated in order to achieve a
constructive dialogue between Members of Government
and citizens, allows us to conclude that this online com-
munication platform, according to the New Model of
Cyber-Interactivity (developed by Ferber and his collab-
orators), helps build a democracy connected to technol-
ogy and the information requirements of contemporary
society. The integration, in the process of communica-
tion with the citizens of the virtual environment, of a se-
ries of interactive features such as: online polling, site
search engine, information search page where comments
can be sent (accessible by using the option Search docu-
ments on the first page of the site), external links contrib-
uted to the establishment of public deliberation and the
implementation of electronic government. According to
the authors of e-Democracy and Electronic Governance
Guideline (elaborated in October 2001, for the Parlia-
ment of Romania), the Internet has changed the commu-
nication between people, bringing the number of users of
new information technologies as a result of diversified
services of websites. E-mail is a classic example of two-
way flow of information transmitted and perceived over
long distances and without time restrictions. At present,
the emergence and the use of new concepts such as: e-
trading, e-democracy, e-business, electronic democracy,
electronic government are the proof of the optimization
of the interaction between citizens, public authorities,
business environment. In the case of institutional politi-
cal communication, ,,the Internet can make the process

of governance more open to people’s problems and more
efficient”, presenting a number of advantages for politi-
cians and for citizens [1]. Civil society consultation pro-
cedure before approving a series of normative acts, Drafts
of laws, Draft resolutions of Government, Proposals for
Public Policy etc., is a way of improving the activity of
public authority through the integration of new media
in the process of institutional political communication.
Consequently, such communication that provide ,,for the
government more support and more confidence and for
the citizens — more comprehension and more efficient so-
lutions to their problems” requires compliance with basic
principles that would enable the main objectives of elec-
tronic democracy. That means transparency and access
to information, partnership and public approach to major
problems, social orientation — principle that denotes the
compliance (by public authorities) of citizen interests.

All these theoretical aspects were followed by the
staff of Government of RM, responsible for the manage-
ment of the website /particip.gov.md/. The list of docu-
ments, submitted for online examination, is diverse and
includes a set of acts elaborated during the years 2002-
2015. According to statistics, Moldovan citizens were in-
vited to express their opinions on the content of the 130
normative acts, 1806 Draft of Government decisions, 590
Draft of laws, 23 Presidential Decrees, 156 Strategies,
96 Regulations, 38 Reports and 26 Proposals for Public
Policy. In order to facilitate the reception of this infor-
mation, all documents posted in section Projects can be
sorted taking into account the period of their elaboration
(by years and months), the institution (by clicking its tab
Ministries), the type of document or keyword (for exam-
ple: social — where are posted 551 documents, fiscal — 22
documents etc.). Year 2015 is, according to data from this
site, the period of the intensification of communication
between political leaders and governed, fact confirmed
by 713 documents posted on this website and feedback
achieved by reception of 54 online comments. Therefore,
we note that, during the last four years, the variable num-
ber of documents posted on the site has increased by 1.7
times and the number of online comments — by 2.6 times
(Fig. 1.1.).

800

600

400

mnumber of documents posted
on the site

200

Enumber of online comments

0

in 2015 in2014 in2013

in2012

Figure 1.1. The number of documents and comments posted, during the years 2012-2015,
on the website /particip.gov.mdj.
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As mentioned by the French researcher Jérome Tour-
nadre Plancq, the development of electronic democracy
gives us obvious practical solutions. Moreover, this par-
ticular type of democracy could help create a more trans-
parent political life and would allow for the government
a better understanding of the problems of civil society.
However, an electronic democracy, in his opinion, should
meet the requirements of a democracy ,,viable and cred-
ible in the eyes of those who are governed”, which im-
plies ,,the articulation of online participation of citizens”
with the final decision taken by the authorities [10]. This
recommendation is valid for government communication
performed on website particip.gov.md/, which would re-
quire a considerable improvement of the variable num-
ber of online comments. This indicator of participation,
during the last four years (2012-2015), has increased by
2.6 times, reported to the number of documents posted
online and the viewing information, it indicates a low
level of citizen involvement in decision-making process.
For example, in 2015, in the section Projects were posted
714 documents, with the highest number of views 11060
and the smallest — 31. At the same period of time, the
online audience has appreciated these documents with
only 54 comments of which 28 for the acts elaborated
by the Ministry of Health, 17 — for those of the Ministry
of Education, 2 — for the documents elaborated by the
Ministry of Defence and the Ministry of Labour, Fam-
ily and Social Protection, 1 comment have received the
documents elaborated by the Ministry of Economy, the
Ministry of Justice, the Ministry of Transport and Roads
Infrastructure, the Ministry of Information Technology
and Communications. Therefore, an optimal solution for
this situation would be the involvement (de facto, not
only formal) of persons responsible for drawing up these
documents in the process of online communication with
citizens and the answers of the questions asked by Inter-
net users (often present in the text of the comment). The
role of active interlocutor of the public official would jus-
tify and encourage the effort of Internet users to express
their opinions. This attitude confirms the necessity for a
dialogue with citizens and the importance of consulting
civil society, theoretically described on this website as
the possibility of joint participation in decision making
[13]. At present, an effective representative democracy
requires a multidirectional communication, defined by
the following information flows:

1. from Government to Citizen (G2C),

. from Citizen to Government (C2G),
from Representative to Citizen (R2C),
. from Citizen to Representative (C2R),
. from Citizen to another Citizen (C2C).

The basic categories of specific communication model
of representative democracy were supplemented by Eng-
lish researcher Stephen Coleman, with the other three:
G2G (from Government to Government), R2R (from
Representative to another Representative), R2G (from
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Representative to Government). Of these, the informa-
tion flow G2G can be considered ,,the main objective of
a governmental apparatus multi-structural”, the second
R2R — ,,essential for a period of subsidiary policy” and
the communication interaction R2G — ,,allows the legis-
lator to know better the processes and resources of the
executive” [3, p. 166].

Defined by some researchers as components of e-
Government, these information flows translate the mul-
tiple modes of interaction between participants of this
type of communication and are classified into two major
categories: internal information flows and external infor-
mation flows. The class of participants in government
communication process is the main criterion according to
which it was carried out this typology. So, in the case of
the communication between local and central authorities
or the interactions R2R (from a Representative to another
Representative) and R2G (from Representative to Gov-
ernment) are set up internal information flows. The com-
munication between the various classes of participants in
electronic government, usually represented by informa-
tion and consultation of civil society, is the generator of
external information flows.

These basic elements and principles of government
communication, re-adapted to the conditions of develop-
ment of contemporary society, have been taken into ac-
count in drafting the website www.egov.md/, managed
by E-Government Center — ,,a public institution estab-
lished on the initiative of the Prime Minister in August
2010, subordinated to the State Chancellery, which pur-
sues technological modernization of the Government till
2020 [14]. This tool of renovation and efficiency of the
governance was created to facilitate, through extensive
use of new information and communication technolo-
gies, the interactions between government, civil society
and business environment and include the following the-
matic sections (5 main pages of that website):

1. the opening page of the site where are posted basic
information about the institution’s activity, contact infor-
mation, opinions and notes about the main events, sta-
tistical data (in section Infographics), guides and docu-
ments concerning the best use of new technologies (for
example: Guide e-Invoice or Rules for using social media
in government institutions);

2. the page Government for Citizens (Where can be
accessed: the innovative service ,,Mobile signature”, e-
Trafic application, which allows citizens to receive notic-
es on the breaches committed in the traffic, information
about e-Services and links to major public services that
can be provided online such as paying taxes, requesting
and obtaining civil status acts, information about norma-
tive acts adopted by local public administration etc.);

3. the page Government for Business (including in-
formation concerning the optimization of the interaction
between public authorities and business environment:
about Enterprise Content Management Platform and
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permissive documents (designed for the implementation
the following electronic services: online programming,
registry and insurance of permits), e-Public Procurement,
e-Reporting, e-Licensing etc.;

4. the page Government for Government (containing
information about the project SIGEDIA — whose major
purpose is to implement a efficient documents circula-
tion system through the Government, about the project
MCloud aimed at changing the traditional way of or-
ganizing and reorganizing their institutions through the
renunciation of complex software, with closed operat-
ing systems and using a common technology platforms,
about the project Particip.gov.md etc.);

5. the page International Government (which con-
tains information about facilitating communication with
Moldovan citizens living abroad: on the Unique Pub-
lic Services Portal and the advantage or how to use the
website servicii.gov.md/, on the project E-visa and about
electronic visa issuance for citizens of 129 countries).

The content analysis of this website allows us to ob-
serve that this online communication platform has a num-
ber of options corresponding to interactivity indicators
and information indicators such as: information about
the institution’s activity, on the objectives of this activ-
ity, contact information, including e-mail address, site
search engine, links to other government platform and to
the website of the State Chancellery. The continuation of
direct dialogue with Internet users on Facebook, Twitter,
YouTube, Gmail +, LinkedIn and on the blog of E-Gov-
ernment Center is fully consistent with the purpose and
basic principles of activity of this institution: transpar-
ency, publicity, legality and promoting e-governance.

Information, public debate and increased political
participation are, according to Thierry Vedel’s theory,
the core issues approached by the majority of projects in
the field of electronic democracy [11]. The elaboration
of the document Rules for using social media in govern-

ment institutions (by the working team of the Centre for
Electronic Governance, doc. posted on this website on
March 9, 2015) corresponds to the objective of reforming
the communication between governments and governed
by quantitative and qualitative improvement of informa-
tion as a result of using digital technology. In this sense,
social networks are presented as modern communication
tools which ,facilitate interactive information sharing,
interoperability, and collaboration among employees of
state institutions and between them and the public” [9,
p. 1]. The insertion of these forms of new media in insti-
tutional communication strategy implies, first of all, the
advantage of real-time interaction with a large number
of Internet users. According to statistical data presented
in this document, about 250 000 Moldovans communi-
cate on Facebook and 460 000 — through social networks
Odnoklassniki and V Kontakte. Rapid dissemination of
a great number of information over long distances and
on different devices is another advantage that allows the
institution to respect the basic principles of its activity:
representativity, responsibility and transparency. In this
case we note that every fifth Moldovan citizen accesses
Facebook from a mobile phone or tablet. Used by Gov-
ernment, Ministries, local authorities, Facebook, Twitter,
LinkedIn maintain their role of technologies applied to
readjust the institutional communication to the require-
ments of postmodern politics. Therefore, we witnessing
the process of active and transparent communication,
when ,.citizens are able to influence the governance of
the state with civic initiatives, petitions, and through sur-
veys whose results get the attention of political actors”
[6, p. 137].

Aniway, remains in force the assertion, expressed ten
years ago: without some modern and efficient public rela-
tions, the advance of Republic of Moldova towards de-
mocracy, welfare and transparency and the fight against
corruption will not give the expected results.
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Pesrome

B crarbe nmpencTaBiIeHb! pe3yabTaThl OLIEHKA OCHOBHBIX BHJIOB new media, MPUMEHSIOMNXCS B KOMMYHHKATHB-
HOM TIpOIiecce TPaBUTENBCTBEHHBIX CTPYKTYp Pecmybmmku MonnoBa. Odurmansaas web — cTpaHHIa MPaBUTEIb-
crBa Pecrryonnkn MomoBa, ¢ TOUKH 3peHMSI TEXHUUECKUX aCHEKTOB, COIEPKUT BCe HEOOXOMMMBIE AIIEMEHTHI IS
3¢ PeKTUBHOTO (YHKINOHUPOBAHHS KOMMYHUKAIIMOHHOH I1aTdopMbl online: TOMCKOBBI MOTOp, KapTa caiira, 3a-
rpy’kaeMble JOKYMEHTHI, BHEIIHUE JIMHKY. V3 aHaIM3a OCHOBHBIX CTPYKTYpPHBIX JIEMEHTOB caiita particip.gov.md,
pa3paboTaHHBIX C LEJbI0 aKTHBU3AIMH KOHCTPYKTHBHOTO JHAJI0ra MEXIY WICHaMH IPaBUTENBCTBA U IPaKaaHaMU
CTpaHBl, SIBCTBYET, YTO OH OTBEYAET TEXHOJIOTHYECKUM U MHPOPMALMOHHBIM 3aIIpocaM COBPEMEHHOro o0uiecTsa. B
CTaThe MOMYEPKHUBACTCS TaKXkKe, YTO caliT www.egov.md/ BBIIIOJIHSET pOJb HHCTPYMEHTa OOHOBJICHUS U JICHCTBEH-
HOCTH INOJIMTUYCCKUX yCI/IHHI)'I, CHOCO6CTByeT, TOCPEACTBOM IIHMPOKOTO UCIIOJIB30BaHUSA HOBBIX I/IH(I)OpMaLII/IOHHBIX u
KOMMYHHKAIIMOHHBIX TEXHOJIOTHH, Pa3BUTHIO HHTEPAKTUBHBIX CBS3€H MEKIY PAaBUTEIbCTBOM, IPaKIAHCKUM 001IIe-
CTBOM H JEJTI0BOH chepoii.

KuroueBbie cioBa: new media, Pecrrybnmmka MonmoBa, KOMMYHHKAaTHBHBIN IPOLECC MPaBUTEIHCTBECHHBIX
CTPYKTYp, JE€MOKpATHsl, KOMMyHHKaTHBHas uiatgopma online, nHGpOpMaMOHHbIE 1 KOMMYHHUKAIIMOHHbBIE TEXHO-
JIOTHH.
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IHAPAJJOKCBI UCTOPUH B XX CTOJIETUA

100 netr Tomy Hazan, 23 asrycra 1915 rona, B pas-
rap IlepBoil MmupoBoii BoiiHbI B LieHTpe EBponsl, B.1.
JlenuH, Haxonsch B HeWTpanbHOM IlBeinapuu, omy-
omukoBan B razere «Cormman-gemokpar» (Ne 44) cBoro
3HaMeHUTYI0 cTaTblo «O no3yHre Coenunénnsix Illta-
toB EBpombmy. [lepen BOWHOM 3TOT JIO3YHT OBLT TOCTAa-
TOYHO MOJHBIM U Jaxke MONyNsipHeIM B EBporne, ogHako
HayaBILIAsICSl MUPOBas BOMHA OYEHb OBICTPO pasBesiia
nojautuueckue wuto3uu. Ilosromy JleHuHy He npen-
CTaBJISUIO OOJBIIOTO TPYyJA T0Ka3aTh YTOMUYHOCTE 3TOM
unaend anga EBponbl, pazaupacMoil MMIEpUaIMCTHYE-
ckumu npotuBopednsMu. Oxxako JIeHuH et nanpiie
U JenaeT coOCTBEHHBIE MOIMTHYECKHE BbIBOABI: «Ho
ecnn J103yHT pecrryonnkancknx CoenuaeHHsix [ITaTtos
EBponbl, NOCTaBIEHHBII B CBS3b C PEBOJIIOLUOHHBIM
HU3BEPIKEHUEM TPEX peaKkUHOHHEHIUX MOHapxuil EB-
pOIBI, C PYCCKOM BO IJIaBe, COBEPILIEHHO HEYSI3BUM Kak
MOJIUTUYECKUN JIO3YHI, TO OCTA€Tcs elé BaKHEeHIInii
BOIPOC 00 IKOHOMHYECKOM COJICPKaHWU M 3HAYCHUH
aToro jo3yHra. C TOYKHU 3peHusi SKOHOMHUECKHUX YCII0-
BUI MMIIepHanu3Ma, T.€. BbIBO3a KaluTaja U pasjena
MHUpA «TI€PEIOBBIMU» U «LIUBUIN30BAHHBIMIY KOJIOHH-
anpHBIMHU AepxaBamu, Coenunenssle [ltarsr EBpormsl
MPY KamuTAJIU3Me JTHO0 HEBO3MOXKHBI, THOO PEaKITMOH-
HB [1, . 352].

Munyer noncroneTtus, U nocie Btopoit MupoBoit
BOIHEI, BO BTOpOil monmoBuHe XX Beka, «CoeqnHEHHBIE
IlIrarer EBpomel» Bo3poxmsarcs B Buae EBpomelickoro
Coro3a 28 rocymapctB 3amaxnoit EBpomsl (ropumuue-
CKHU 3aKpemn€éHHOro MaacTpuxcKuM J0roBopoM B 1992
TOJy, BCTyNnUBIINM B cuuty 1 HosiOpst 1993 rona). [Ipasna,
npexae 4eM crtate EBponeiickum Coo30M M IMPUHATH
HBIHEIIHUN BUJ, OH IPOWIEN psaj dTanoB. Tak, Hampu-
Mep, BHa4ajie MPOU30IUIa 3KOHOMHUYECKass WHTErpaIis
EBporbl, HaunHas ¢ «EBporneiickoro o0beAnHEHUs yIiIst
u ctamm» (1951 rox) u 3akanumBast «OOIIUM PBIHKOMY.
OTO SIIPO PETHOHANBHON MHTErpanyy OBLIO OKPYKEHO
CTpaHaMH, IO-Pa3HOMY OOBEANHEHHBIMH B HKOHOMH-
YEeCcKHe M BOCHHO-TIONIUTHYECKHE OJIOKM W COIO3BI, TS-
roreBue Kk CLIA u, B CyIIHOCTH, 3aBHCSIINE OT HUX
B DKOHOMHYECKOM M MONHTUYecKoM IaHe. Ceiuac 3Ttu
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peTHOHANBHEIE CTPYKTYPHI BCE O0Jiee CTAHOBATCS 00bEK-
TaMH CIUIOIIHON TII00aTH3aIiHy.

OO0pa3oBaBmiiecss B WTOTE BE MHUPOBBIC CHCTEMBI
KalMTIN3Ma W COIMaJIM3Ma IPHBENIN K PE3KOMY HX
IIPOTUBOCTOSIHUIO, K TaK Ha3bIBAEMOM «XOJOIHOH BOM-
He», KOTOpasi KOHKPETHO BBIPa3wjach B CO3IAHHUU JIBYX
MIPOTUBOMONIOKHBIX BOCHHO-TIOIUTHYECKUX OJIOKOB —
Cesepoartantnyeckoro nakra (1949 rox) n Bapiuas-
ckoro norosopa (1954 rox). Eaunblii MHpOBOM PBIHOK
TaK)e pacrajicsi Ha JiBa CaMOJOCTAaTOYHBIX pbIHKA. B
9THUX YCJIOBHSIX, pa3yMeeTcs, HU O Kakoi M1o0anu3anuu
HE MOIJIO OBITh W peYr: HA00OPOT, KOH(MPOHTALHMS IILIa
BO Bcex cdepax OOIIECTBEHHON KU3HA. 3HAYHT JIU ITO,
YTO MHTETPAMOHHBIC MPOLIECCHl B MUPE HE MPOHCXOAH-
mn? be3yciioBHO, OHHM MIPOMCXOAMIIN, TOJIBKO TIOPO3HB B
Ka)XJJOH U3 JIByX MHPOBBIX CHCTEM, CIIE€AOBATEIBHO, STH
MHTErpalMoOHHbIE MIPOLECCHl HENb3s Ha3BaTh Iodann3a-
e, OHM HOCHIIM Cyry0O PerrOHANbHBIN XapakTep, B
ocobennoctr — CoBerckuii Coto3 u Eppornietickuii Coro3,
y KOTOPBIX, OJTHAKO, TIPOCIIEKHUBAECTCS KaK CXOICTBO, TaK
u paznuuue. [IpuBeném nepedeHp UX 00IUX HHTETpally-
OHHBIX YCPT:

1. Ha Boctoke EBpazuu — CoBetckuit Coro3 (abbpe-
puarypa CCCP), na 3anmage Empasum — EBpomnerickmii
Coro3 (ab6pesuarypa EC).

2. B CCCP 65110 15 coro3usix pecmyomuk, B EC 28
rOCYIapcCTB.

3. B CCCP 6pumn mpo3payHble aMAHUCTPATHBHBIC
rpannnsl, B EC takue xe npospaunsie rpaHuis! («Ilen-
TeHCKasl BU3a»).

4. B CCCP s136IKOM MEXKHAIIMOHATBHOTO OOIIICHUS OBLIT
pycckuit 131K, B EC TakoBBIM CTasl aHIITUICKUIA SI3BIK.

5. CoBeTckuil «pyOinb» U eBpONEUCKas BalrOTa
«EBPOY.

6. CoBer OxoHomuueckoit Bzaumomnomonu (C3B) u
«OOImHUi PEIHOKY.

7. Bapmagckwuii norosop u HATO.

8. NnrepBunenne n EBpoBumeHue.

9. OObEIMHEHHBI WHCTUTYT SACPHBIX HCCIIEIOBa-
auit (CCCP, Ay6na) n EBponeiickuii IEHT SIEPHBIX HC-
cneposannii (IlBeitnapus, LIEPH).
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10. Kocmuueckas mporpamma CCCP u xocMuueckas
mporpamma EC.

OpHako OBUTM W pa3Nu4Msi, W BEChMa CYIICCTBEH-
HEBIC:

1. CoBerckuii Coro3 Bo3HMK B 1922 roxy, EBponeii-
ckuii Coro3 — B 1957 rogy, To ecTh Ha 35 JIeT MO3Xke, CO
BCEMH BBITCKarOIUMH oTcroga mocnencteusmu (HTP,
cocenctso ¢ CCCP, HOBbIE HCTOPUUYECKUE U YKOHOMUYE-
CKHE peayiun).

2. CCCP 3anuman 1/6 gacts 3eMHO# cymu Ha EBpa-
3UHCKOM KOHTHHEHTE, a B EC BOIILIN TOJBKO 3amaqHOCB-
pOIEHCKHE CTPaHBbI.

3. CCCP chopmupoBaics myTéM NperoCTaBICHHS
TOCYIapCTBEHHOTO CTaTryca HapodaM, KOTOpBIE MPEexXe
€ro He UMenu B coctaBe Poccuiickoil umnepuu, B TO Bpe-
Mms kak EC OpLT co3man myTéM 0OBeIMHEHUS TIPEXIe He-
3aBHCHUMBIX TocynapcTB EBporbl.

4. CCCP pa3Buiics Ha HOBOM OCHOBE COLIMAJIN3Ma,
EC ocrancs Ha npexHel OCHOBE KalluTaiu3Ma.

5. B CCCP cymiecTBOBas €AUHBIN I BCEX BXOMS-
LIMX JUTS HETO PEeCITyOMK MOIMTHYECKUI CTPOi U hopma
npasieHus, B EC coxpaHuncs mpexHuid ykiaf, Tpaau-
[UOHHAS JUIsl KKA0TO TocynapcTBa popMa MpaBiIeHHs:
OT KOHCTUTYLMOHHOW MOHApXHH JI0 PECITyOINKaHCKOM
(dbopMbI TIpaBiieHUs (MPE3UIESHTCKOW WM TapiaMeHT-
CKO).

6. B EC neiictByer npuHIMNI enuHOTIacHs (KOHCEH-
cyca) npu npuHstun pemreHnit, B CCCP Taxoro npasu-
na He OBIIO0, HO OBLT AByXHanatHeli BepxoBaerii CoBer:
Coset Coro3a u Coser HammonanbHOCTEH, rae ObLIM
MPEJICTABIICHBI BCE HAIMOHAIBHO-TOCYNIAPCTBEHHEIE 00-
pa30BaHMs: COIO3HBIE PECITYOINKH, aBTOHOMHBIE PECITy0-
JIMKH, aBTOHOMHBIE 00JIaCTH M HAIlMOHAIBHBIE OKpYTa.

7. EBporieiickas JeHexKHasi €JUHULA OJIMHAKOBO YH-
TaeTcsl Ha BcexX eBponeiickux si3pikax, B CCCP HomuHan
Ha JICHe)KHBIX 3HaKaX 0(pOpMIISIICS Ha S3bIKax U ajidaBu-
Tax 15 COI03HBIX pecmyOIuK.

8. B EC Gonpie 7eMOKpaTHH B CMBICIIE TIPaB U CBO-
6onx manoctn, B CCCP ¢ mpaBamu u cBoOOIaMu JIvd-
HOCTH MAJl0 CYHATAIUCE.

OTOT mepeyeHb CXOACTB U Pa3IMIHii MOXKET OBITH TIPO-
JomkeH, Ho BaxkeH uror: CCCP pacnanca B 1992 rony, a
EC nponpomkaeT cyiiecTBoBaTh U pacIIUPsITHCS Ha 3amajl
n Ha BocTok [2]. [Ipm aToM oOparaeT Ha ceOst BHUMaHUE
OJTHO OOCTOSITENILCTBO: COBETCKHE aBTOPHI BCSUYECKHU MO~
4EPKUBAJIU IPEUMYIIECTBA COLUAIMCTUYECKON UHTErpa-
MU B MPOTHBOBEC KAMUTAIMCTUYECKONH WHTETpaIuu, B
CCCP oHHU BHIETH TONBKO MOJIOKUTEIBHBIE CTOPOHEI, a
B EC ToBKO OTpHIIaTENBHBIE, HO TO K€ CaMoe Jealli CO
CBOMX IO3MLMH 3amaJHbIE MPONAraHaucThl. Bropouewm,
TakoBa OBIIa CYIIHOCTh HACONIOTHIECKOTO IPOTHBO-
CTOSIHHA JBYX CHCTEM — COLHAIM3MA M KaIHUTaJIN3Ma, ’
HEYIUBUTEIHHO, YTO YUYEHEIEC, HICONOTH 00OMX OJIOKOB
TEHIECHIIMO3HO OCBEIIAJd COLUATbHO-IKOHOMUYECKHE
U TOJUTUYECKHUE TPOLECCHl, MPOUCXOJUBIINE B ITUX
peruonax. K npumepy, olHU U Te ke MPOLECcChl U sIB-
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nenuss B CCCP, aHanormyHbie 3aragHOEBPOIICHCKUM,
OLICHMBAJINCh Ha 3amajieé HEeTraTHBHO, BIUIOTH O TOTO,
gro CoBerckuii CoO03 TPENOAHOCHICS KaK «HAMIICPHS
3ma», a EBpormeiickuii Coio3 ¢ TeMH ke IPO3padHBIMU
TpaHAIAMH, EAMHON BaIIOTON «eBpo», OOIINM PBHIHKOM,
EBpomnapiamMeHTOM M MHOTUMH JPYTHMH CTPYKTypamH,
AQHAJIOTUYHBIMU COBETCKUM, INPEBO3HOCHICS KaK BBIC-
niee JOCTIDKEHNE YeTI0BEYEeCKON IIUBUIIN3AIUY, XOTS He-
pemeEHHbIX npobieM u cioxkHoctedd B EC Obu10 HUUYTH
He MeHbIne, yeM ux 0but0 B CCCP. B atom mposiBuiiach
UICOJIOTHYECKass 00phOa BPEMEH «XOJOMHOW BOWMHBIY,
CYTBh KOTOPOI XOPOIIO BRIPA3HI (PAHITy3CKHH TEOPETUK
Kan MeiiHO, KOoTa IMHCall, YTO SKOHOMHUYECKHE BBITOJIBI,
KOTOPBIE CYIHT KallUTAJIU3My 3allaJHOCBPOIICHCKas WH-
TErpanys, KAMEIOT MEHbIIIEE 3HAUCHNE B COMTOCTaBICHUN
C BBITOJIaMH, KOTOpPBIE 0OeCIIeunBacT aTpoHary (To eCTh
¢panmy3ckuM npeanpuHuMarensM, — JI.J[x.) okoHua-
TenpHOE co3naHne «OOIero prIHKa», a UMEHHO YIIpO-
YeHHE KalUTalIUCTHYecKoro crpos B EBpone mnu, eciu
XOTUTE, YCTpaHEHHe, N0 KpailHell Mepe Ha JAJIUTEIbHBII
MIePUOJI, BCSIKOI MepCHeKTUBhI conuanuiMay [3, Ilpenu-
cioswue, c. VII].

B ynomsnyToit crathe JleHnHa ObliIa BRICKa3aHa emié
oJlHa UJeCs C JAJICKO UAYIITUMHU UACOJTOTUYCCKUMHU U T10-
JUTUYECKUMHU MOCIEACTBUAMU. Peub HAET O TaKOM Bax-
HOM BBIBOJIE, KAK HEPABHOMEPHOCTh SKOHOMHYECKOTO H
MOJTMTHYECKOTO Pa3BUTHS KAIMTAIUCTUYECKUX CTPaH B
3MOXy MMIIEpHAN3Ma U, KaK CIEeICTBUE, BO3MOKHOCTD
pa3phIBa LENH UMIIEpHAI3Ma B TOM 3BEHE, I7I€ 3Ta IIeIh
ciabee, 1 3T0 OyneT He 00sA3aTeNIFHO camasl IiepeIoBasi,
pa3BuTas €BpoOIeiicKas CTpaHa, a AaXe OTAENBHO B3sTas,
€CJIM TaM IPOTUBOPEUHS UMIIEPUAIII3Ma OKaXKyTCsI CHITh-
Hee: «HepaBHOMEpPHOCTh SKOHOMUYECKOTO U TIONUTHYE-
CKOT'O Pa3BUTHS €CTh O€3yCIIOBHBIN 3aKOH KallTalIu3Ma.
Ortciona cieyer, 4To BO3MOXKHA NoOena conuain3ma
NIEpBOHAYAJIbHO B HEMHOTHUX WJIM JAXKE B OHHOﬁ, OTACIIb-
HO B3ATOU KaIUTATUCTHUECKOHN cTpaHe» [4, c. 354].

Kak m3BectHO, B cBOE Bpems: K.Mapkc u @.JHrensc
000CHOBAIH TE3UC O HEBO3MOKHOCTH ITOOEIBI COIIMAIIH-
CTHUYECKOH PEBOJIIOLIMY B OJHOW, OTAEIBHO B3STON €BPO-
MIEHCKOH cTpaHe, OCKONbBKY, 0 UX MHEHHIO, 00beTNHEH-
HBIC CHJIBI €BPONEHCKOM peakumu M KOHTPPEBOIIOLUH
HaBEepHsKa OIPOKMHYT PEBOJIOLHUIO B JIIO00H eBporei-
CKOH CTpaHe, Iie Takas peBoroIus npousoiaér. Ilopa-
JKEHHUe MpoNeTapCcKuX peBontouii B Benrpun u baapun
(T'epmanust) B 1918 roay mOTHOCTBIO MOATBEPAUIO STOT
MapKCHCTCKHUI TEOPETUYECKUI BBIBOJ, XOTsI TAKOW €BPO-
MOIIEHTPY3M HHYEM He ObUI OIpaBIaH, TO €CTh MOIHOE
UTHOPUPOBaHUE BBICOKOpa3BUTONH CeBepHOU AMEpHUKH,
IOxnHo#t Amepukw, ctpad AQpHuKu, APEBHEHITHX [HUBU-
muzanmii Magun n Kurtas, a takke Poccnn. Kazanocs,
YTO BEPHOE AJISI COLMATMCTHICCKHUX PEBOIIOLNHA aBTOMa-
TUYECKH CTAHOBUTCSI BEPHBIM M ISl TIOOEIBI COIMANIN3-
Ma B OTHOM, OTJIEJIBHO B3SITOM CTpaHe.

Jlenun, usy4as onsIT IlepBoii MUPOBOW BOIHBEI, KO-
TOpasl ¢ caMoro Hadajia ObUIa UMIIEPHAIUCTUYECKOH 110
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CBOEMY XapakTepy, M CChUIAsICh Ha 3aKOH HEpPaBHOMEp-
HOCTH 9KOHOMHYECKOT0, COILIHAIBHOTO U TOIUTHIECKOTO
pas3BuTus cTpaH EBpomnsl (kak BUANM, IpyTHE CTPaHBI U
KOHTHHEHTHI TOT/Ia HE MPUHIMAIINCh BO BHUMAHHE), Clie-
Jaj BBIBOA, YTO B 3IOXY MMIIEpHaM3Ma MpoJeTapcKast
PEBOMIONMS COBEPUIMTCA HE B CAMBIX MEPEIOBBIX, pa3-
BUTBIX CTpaHaX Kanurtamuctuiuecko EBpomnsl, a TaMm, rae
LielTb UMITepuann3Ma okaxercs ciabdee. M takum Hanbo-
niee crabbIM 3BEHOM, CPEOTOUYHMEM BCEX MPOTHBOPEUUI
umnepuanusMa Jlennny npeacrasisnace Poccus, Poc-
cuiickast umnepus. Ho Tak kak 3To ObLIa «OJHA CTpaHa»
(Tax xe, kak ABcTpo-Benrepckas ummepus, KyJa BXOIu-
i, momuMo Benrpuu, Taxxke m Yexus, u ClnoBakus, u
PymbIHMST), TO OTCIOAA CIIEIOBATIO, YTO BO3MOXKHA ITo0e1a
COLIMAJIMCTUYECKOHN PEBOIIOLINY IEPBOHAYAIBHO B TAKOH
OTZEJIBHO B3SITOM CTpaHe, kak Poccus.

Mexny TeM B MOf0OHOE TOJKOBaHHE CYTH BOIIPO-
ca ObUTa 3ajOKeHA CepbE3HAs TEPMHUHOJOTHYECKas |
CeMaHTH4ecKasi OMIMOKa, MOBJIEKIIas 32 COO0H B Jalb-
HEHIIeM KackajJ pasHOYTEHHH, TEOPETHYECKHX OIIMOOK
U mpakTudeckux npomaxos. IIpexne Bcero, Jlenuw,
BBIJIBUTAs TE€3UC O BO3MOXKHOCTH MOOEIB! COIMATUCTH-
YECKOM PEBOJIOLUY [IEPBOHAYAIILHO B OJHOH, OTAEIBHO
B3SITOM CTpaHe, BOBCE HE ONpOBepras JoBoAs Mapkca u
DHrenbca 0 HEBO3MOKHOCTH Takoil mobennt B EBpore,
MIOTOMY 4TO, CIIEIysI €T0 JOTHKE, ITOTydanoch, 4T0 1 Ben-
Tpusl — «0JHa CTpaHa», U Poccuiickast UMIepus: — «OAHA
CTpaHa, a 3TO a0COIIIOTHO HECOIIOCTABUMBIE BETMUUHBI.
Ecnu nopaskeHue mmposneTapckoil peBostony B Benrpun
BOOYHIO JI0Ka3auo MmpaBoTy Mapkca u DHrensca O He-
BO3MOYKHOCTH TI00€/bI COLMAIMCTHYECKOW PEBOIOLUH
B OIHOH, OTAENBHO B3STOM eBpomelckol cTpaHe, TO U
rodezia CorMaIuCTHYeCKol peBooy B Poccun TouHO
TaKXke MoATBepauIa npaBoty Mapkca u Durensca! Co-
BEPIICHHO OYEBHUJHO, II0YeMYy OObEAMHEHHON BHYTpEH-
HEl ¥ BHEIIHEN KOHTPPEBOJIIOLUU B CaMOM LieHTpe EB-
POIIBI YIAJIOCH ONPOKUHYTH MPOJIETAPCKYIO PEBOJIFOLIMIO
B TaKkoil MaJIEHBKOW CTpaHe, Kak BeHrpus, HO ocraercs
(bakTOM, 4TO 3Ta 00beAMHEHHAS BHYTPEHHSS M BHEIITHSIS
KOHTPPEBOJIIOIMS HAYEro HE CMOIVIA CIETATh C PyCCKOH
peBOIOLIMEN — HU B XOJ€ T'Pa)KAAHCKOW BOMHBI, HU B
XOJI€ MHOCTpaHHOM HHTepBeHIMHU. CrhpammBaercs, MO-
yemy? Jla moromy, uto Poccus — 310 He «oaHa cTpaHay!
KoneuHo, HOMHHAIIBHO, 110 CYILIECTBOBABIIEH B TO BpeMs
HOMEHKJIaType, 3TO «OfIHA CTPaHa», HO, KaK MoKa3aJIu Mo-
clieytolime ucropuieckue coositus npu pacnage CCCP
B 1992 romy, 3Ta Tak Ha3bpIBaeMast «OJHA CTPAHa» — ITO IO
Kpaitaelt Mepe 15 rocynapcTs, KOTOpBIE TETIEPh CTAIH He-
3aBUCHMBIMHU, U Ha3bIBAaTh UX BCE «OHON CTPAHON» OBLIO
HEBEPHO HE TOJIBKO TEOPETHIECKN-METOI0TIOTHIECKH, HO
1 IO cymiecTBy. Beap ecim ObI He OBIIIO ATOH OTPOMHOM,
HEOOBATHON TEPPUTOPUH, HEBOOOPA3HUMBIX HPHUPOIHBIX
0orarcTB M MOJIyTOpacTa MIJUIMOHOB HaceneHus «Poc-
CHM», HACTYIUIEHHE KOHTPPEBOMIOLMU CO BCEX CTOPOH
(FOnenwnu, Bpanrens, Jlenuknn, Konuak), paBHO Kak u
WHTEpBEHIMs (aHIIM4YaHe, (paHIly3bl, HEMIbl, 4YeXH,
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smoHnbl), korma Momyomas Coerckas Poccus ymeHb-
mwiack 10 pasmepoB MockoBckoi Pycu BpeméH Bana
I'po3HOTO, HAaBepHSIKA ITPUBEINA OB K TOPaKEHHUIO COIIHA-
Juctuaeckoi pesoitouuu B Poccun B 1918-1922 ropax.
Ho Coserckas Poccus BeICTOsIIA, TOTOMY 9TO OHa ObLia
HE «OAHOM cTpaHoil», a Corozom CoBerckux Couunanu-
cruueckux PecmyOmuk. [Jlake rtenepemnsisi Poccus B
rpanunax Poccuiickoit @enepanuu —3To camasi KpynHas
cTpaHa B MHUpe M0 Tepputopud, ¢ e€ 20 aBTOHOMUSIMH,
13 KoTopbIx TaTapcTaH 1Mo YUCIEHHOCTH HaCceJIeHHUsI TIpe-
BOCXOJIUT BCE TPH NMPHUOANTUHCKHE PEeCIyOINKU, BMECTE
B3sATHIC, a SkyTus-Caxa 1o TeppUTOPUU U 3aracam Io-
JIE3HBIX UCKOMIAeMBIX MTPEBOCXOANT 3amaaHyto EBporry.

Touno Tak xe, He umeii CCCP xoTst 661 OHOTO He-
00X0AMMOTO KOMIIOHEHTA JJIs1 Pa3BUTHUS IIPOMBIILICHHO-
CTH U CEJIbCKOTO XO3AWCTBA B MUPHOE BpEMs B BO BpeMs
BOMHEI (HE(Th, yrojib, MPOKAT, BOIb(ppaM, MOIHOJEH,
IIOMHHUH U T.11.), mocTpouTs connanu3m B CCCP 6bu10
OBl HEBO3MOXKHO, TeM 00JIce BBIUTPATh TAKYIO BOIHY, Kak
Bropass mupoBasi BoitHa. 1100 cuTyauusi moBTOpMIIAcCh
B 1016l BTOpO# MUpPOBOI BOIHBI, KOTJ]a THTIICPOBCKUE
MOJTYMINA, BKYIEC C MCIAHCKHMMH, UTAIbIHCKUMH, BEH-
TEePCKUMHU COIO3HUKAMH, CTOSIM noj MockBoi, JIeHuH-
rpagoM u CTanuHrpazoM, U He Oydb ITHX OTPOMHBIX
TePPUTOPUH, MPUPOAHBIX W IIOACKUX pecypcos, Co-
Berckuii Cor03 BIOJHE MOXKHO OBLTO OBl COKpYIINTh. 1
CHOBA BO3HMKAET BOIpoc: pa3sBe Poccuiickas umnepus u
CCCP - a10 «omHa ctpana»? Koneuno, ver! Jt10 siBHas
TEPMUHOJIOTHYECKas OIMHMOKA CO BCEMH BHITCKAIOIIMMU
TEOPCTHUYCCKUMH W TOJUTHICCKUMHU TOCICICTBISIMU.
Torma BBIXOIUT, YTO MpaBbl ObUTH Mapkc W DHIEIbC,
YTBEPIKIABINHKE, YTO 1M0OEIa MPOJIETAPCKON PEBOITIOLIUU
U TIOCTPOEHHE COLMAIN3Ma B OIHOW OTAENBHO B3STOH
€BpOINEHCKON CTpaHe HEBO3MOKHBI.

Kazanoch Obl, 4To BepHblii yueHuk Jlennna — M.B.
CranuH, nepeHsul yuepOHyI0 TEPMHHOJIOTHIO U METO-
JIOJIOTUIO JaHHOU TEOPETUYECKON KOHLENIUH, IOATOHSS
mog He€ KuByIO neiictBuTenbHOCTh. OmHako CramuH
BHEC B peIIeHHE STOH MPOOIEeMBI BaKHBIE TEOpETHYE-
CKHE 1 IPaKTUIECKHE KOPPEKTHUBEI, 2 UMEHHO: OH pasJie-
JIAIT IPOOITIEMY BO3MOKHOCTH TIOCTPOSHHS COIATN3Ma B
OITHOM CTpaHE Ha JIBA BOIIPOCA — YueHue 0 NOIHOU nobe-
de coyuanuzma i OKOH4amenbHoU nobede coyuanuama 6
CCCP. Cornacuo CranuHy, OJHas Io0eqa couann3ma
O3Ha4aeT MpPETBOpEHHE B OOIIECTBE IOOETUBILIETO CO-
[Majgnu3Ma BCeX €r0 OCHOBHBIX MPUHIUIIOB: JINKBUAALINS
4acTHOW COOCTBEHHOCTH Ha CPEACTBA IPOU3BO/CTBA, I1e-
penada Bcel TOTHOTHI TOCYAapCTBEHHON BJIACTH B PYKH
TPYIAMHUXCA — pabOYNX M KPECThsH, OeCIUTaTHOE M J0-
CTyITHOE [UIA BcexX 00pa3oBaHME W METUIIMHCKOE 00CTy-
KIUBaHUE, TapaHTHPOBaHHOE MPaBO HA TPYH, HA OTIBIX,
Ha )XWk U T.7. OKOHYaTeNbHas JKe mode1a couanimMa
03HaYaeT HEBO3MOXKHOCTh B OyAyIlleM pecTaBpaIiu Ka-
MUTAIN3Ma HU TIPU KaKUX 0OCTOSITEIhCTBAX, HA B KAKOH,
CKOJIb YrOIHO OTHaJIEHHOM mnepcrektuBe. 1o MHEHUIO
CranunHa, s monHoH moGenbl coruanu3sma B CCCP
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JIOCTaTOYHO BHYTPEHHHX YCJIOBHI M PECypCcoB, UTO K&
KacaeTcsl OKOHYATeIbHOW MOOEIsl COIMain3Ma, TO I
aTOro HeoOxoamMa mobena conuanu3Ma BO BCEMHPHOM
Macmrabe. Cka3aHO SICHO, YETKO M HEIBYCMBICICHHO.
B 6opnbe ¢ TpOUKM3MOM U €T0 HaBSI3UMBOU HIEeH Tpsi-
Iymie «MHApOBOH peBotoruimy CtanmuH 4€TKo 000CHO-
BaJIl TCOPECTHUYCCKU M HA MPOTHIKCHUU BCCH CBOCH KU3HU
MIPaKTHYECKH IPETBOPSUI 3TO CBOE yUCHHE.

HUcxons u3 aroro, yxke k cepenune 30-x rogoB XX
Beka CTaJIMH MPOBO3MIIACHII TTOJIHYIO TIOOEY COMaIu3-
Mma B CCCP, kakoBas nmobena Obl1a opHIIMATLHO 3aKpe-
wieHa u 3apukcupoBana B Kouncturymuun CCCP 1936
rojia, Ha3BaHHOW 1O MMeHH e€ TBopma — « CTaTMHCKOM
Koncturynmeir». I[lpum stom CranmnH HEOZHOKPATHO
Mo4EPKUBAI KaK B YCTHBIX BEICTYIUICHUSX, TaK U B Te-
OpeTHYECKUX paboTax, 9To moJTHAas modeaa cornatnmMa
BOBCE HE 03HAYAET OKOHYATEIHHYIO MOOEIY: TTOCKOIBKY
COXPAaHSCTCS KAMMUTAIUCTHICCKOE OKPYKCHHE, MOIBIT-
ku pecraBpanuu kanuranuzma B CCCP kak co cTopo-
Hbl BHYTPEHHUX BParoB, TaK W CO CTOPOHBI BHEIIHUX
BparoB HEM30EXKHBI, ¥ OT PECTaBpallM KalUTaIu3Ma
CTpaHa He 3acTpaxoBaHa. Bropas MupoBas BolfHa co
BCEH OUYEBMIHOCTBIO Jl0Ka3aja CIPaBEUIMBOCTb 3TOH
koHIenuu. Cmanun ywén uz sxcusnu 6 1953 200y, max
Hu pazy u He ckazas, ymo coyuanuzm 6 CCCP nobeoun
OKOHYAMENbHO.

W mepBoe, uto cmenan Xpymés B 1959 romy Ha
CIIELMaJIbHO CO3BaHHOM BHeouepenHoM XXI cwesne
KIICC, sTo mpoBo3riracui oz OypHBIE arIoJUCMEHTHI
JIEJIETaTOB ChEe3la «IMOTHYI0 U OKOHYATEIhHYI0 o0emy
conuanuiMa B CCCP»: «B mupe HeT ceiiuac Takux CHII,
KOTOpBIC CMOTJIH OBl BOCCTAHOBUTH KAIUTAIM3M B Ha-
mel crpaHe, COKPYLIMTh COLMAIMCTHYECKUH Jareps.
OmnacHocTh pecTaBpauuy Kanutaiausma B COBETCKOM
Coro3e HCKIIOYEHA. DTO 3HAYUT, YTO COLMAIU3M IIO-
0eZ1JI HEe TOJIBKO TOJHOCTBIO, HO U OKOHYATEIbHO [5,
c. 99]. U xoTs cpeau AeaeraToB che3ia HaBepHsIKa ObLIO
HEMAJIO YMHBIX, TCOPETUYCCKU XOPOMUIO IMOATOTOBJICH-
HBIX ¥ JaJbHOBUIHBIX JIOACH, MOHUMABIIUX BCIO TIIy-
OWHY HEBEKECTBA U IIIYIIOCTH MPOU3HECEHHOH (paskl,
CIIYYHIIOCH IMEHHO TO, YTO ¥ JOJDKHO OBLIO CITYIHTHCS:
gepe3 30 ner B CCCP Hauanach pecTaBpamnus KaruTa-
JU3Ma «CBEpXY», MapTHHHBIE 0OCCH COOCTBEHHBIMU
pykamu onpokunyau conuanuisM B CCCP, sko0bI «mo-
OeMBIINI ITOJHOCTHIO U OKOHYATEIbHO». Tak emgé pas
MOATBEPAMIIACH MTPO30panuBoCcTh CTannuHa, CMOTpEBILe-
TO JIAJIEKO BIIEPE U MPEeAyNPEKIaBIIETO 00 OMAaCHOCTH
pecraBpanuu kanutanu3ma B CCCP, uto u cinyuyunoch
Ha CaMOM JieJie B pe3ylibTaTe KaTacTpo(uuecKkoro pac-
naga CCCP u Bceil MUPOBOW CHUCTEMBI COIHATH3MA.
TakoBa gpamarnyeckas, a BO MHOTHX CIydasX U Tparu-
yeckas cynp0a conuanamima B XX BeKe.
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Summary

In August 2015 marks 100 years since the publication of Lenin in the newspaper ,,Social-Democrat” article ,,On
the Slogan of the United States of Europe”. In this article, the first time it was concluded that the uneven economic
and political development of the capitalist countries in the era of imperialism and the victory of the socialist revolution
initially in one single country, where the chain of imperialism would be weaker. Lenin’s article had far-reaching
consequences for the dramatic fate of socialism in the twentieth century, leading to the paradoxes and terminological
errors (Hungary — ,,one country” and the Russian Empire - the ,,one country”, although these countries are not

comparable).

Keywords: imperialism, revolution, socialism, paradox, terminology.
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A WAY TO FEDERALISM: RELEVANT ASIAN EXPERIENCE

When the British Labour party announced the with-
drawal of British forces from the Persian Gulf in January
1968, the United States faced a potential power vacuum
in the area. The incoming Nixon administration, preoc-
cupied with the Soviet Union and China, and the war in
Vietnam, had no intention of replacing the British in the
Gulf. To avoid further military commitments, the US en-
couraged Iran and Saudi Arabia to maintain area security.
A critical policy decision, overlooked by most scholars,
saw Nixon and Kissinger engineer the rise in oil prices
between 1969 and 1972 to enable Saudi Arabia and Iran
to purchase the necessary military hardware to serve as
guardians of the Gulf. For all their bluster about reversing
Labour’s withdrawal decision, after their surprise victory
in the election of June 1970 the Conservatives adhered
to Labour’s policy. But in contrast to Labour’s wish to
cut the umbilical cord of empire, the Tories wanted to
retain influence in the Persia and Arab Gulf, pursuing
policies largely independent of the US by the creation of
the United Arab Emirates, deposing the sultan of Oman,
and trying to solve the dispute over the Buraimi, oasis
with Saudi Arabia. By trying to maintain its empire on
the cheap, Britain turned into an arms supplier supreme.
But offering and selling arms does not a foreign policy
make, leaving Britain in the long run with less influence
in regional affairs. This was true also for the US, whose
arms sales were to prove no realistic an alternative to for-
eign policy.

Obviously, the US hid under the Iranian security
blanket for almost a decade. Given the weakness of the
regime and the Shah’s nonsensical dreams of turning Iran
into one of the top five industrial and military powers in
the world, the policy was cavalierly irresponsible. Simi-
larly, leaving Iran with oil money and medieval stupor
— a seedbed for Islamic fundamentalists - created major
future problems for the United States, Gulf and Middle
East [1].

With the announcement by the UK in the 1968 that it
would withdraw from the Arab Gulf and Persian See area
by 1971, Shaikh Zayed (Zaid) became the main driving
force behind the formation of the United Arab Emirates.
While the withdrawal of the British military presence
all the Gulf States, including Iran and Saudi Arabia, to
reconsider their defense requirement, the January 1968
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announcement meant that Bahrain, Qatar and the Trucial
States would soon have to conduct all their external rela-
tions themselves. In some of these states educational and
development projects as well as much of the day-to-day
administration and internal security was run directly or
indirectly with British Government assistance.

At the time of the surprise announcement of the Brit-
ish intention to withdraw, few of the states appreciated
the formidable task of establishing at him viable gov-
ernmental machinery, while at the same time finding the
right balance in regional and global power politics. The
British announcement, as many observers noted, had set
of immediate competition for pre-eminence between the
states of the region [2, p. 187].

The political changes in the UK have led to the imme-
diate reaction to withdraw from Gulf and its affections.
The security’s issue was a real problem for all the area
and Rulers. It behaved to the immediate reaction to the
British announcement was disbelief because of recent
British assurances to the contrary, followed by appre-
hension when the truth became clear. The resultant state
of mind among the Rulers certainly encouraged them to
draw more closely together, aided by some strong lobby-
ing on the part of the British Foreign Office. However,
some diplomats were cynical because they had seen the
recent failure of the British-engineered South Arabian
Federation.

The Ruler of Bahrain, Shaikh "Isa bin Salman Al
Khalifa, was the first of the Rulers to state publicly that
the establishment of a federation between the Gulf Emir-
ates was ,,a national issue which we will decide and which
will not be decided by anyone for us”. He made official
visits to Saudi Arabia and Kuwait during January and
February 1968 to discuss the future of the Gulf, while the
Kuwait Minister of Foreign Affairs, Shaikh Sabah al Ah-
mad al Jabir Al Sabah, demonstrated his country’s sup-
port for Gulf-wide co-operation by visiting all the Lower
Gulf States at the end of January.

At that time, the seven emirates, known then as the
seven Trucial States, had been under British influence
since 1820. Abu Dhabi was poor and undeveloped and
its economy was based upon fishing and pearl diving
along the coast. The economy suffered when the market
for Gulf pearls collapsed in the 1930s after Japanese
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scientists invented the cultured pearl. At this point, the
first oil company teams came to carry out geological
surveys, and Zayed was appointed to guide them around
the desert.

Map of indicating the locations of Abu Dhabi and Al
Ain Shaikh Shakhbut assigned Sheikh Zayed to govern
Al Ain in 1946 and later in 1953. They both traveled to
Europe to appear at a legal hearing on an oil dispute.
They also traveled to the United States, Switzerland,
Lebanon, Iraq, Egypt, Syria, India, Iran, and Pakistan.
On his return, Sheikh Zayed was convinced that it was
urgent to develop the area in order to bridge the large
gap between it and the rest of the world.

When oil was discovered in Abu Dhabi in 1958,
economic matters began to improve. The first com-
mercial field entered production in 1962 from the off-
shore Umm Shaif field, and then from onshore at Bab.
On August 9, 1966, Sheikh Shakhbut gave control of
Abu Dhabi to his younger brother. After assuming ruler
ship, Sheikh Zayed introduced a formal government
structure, with departments developed to handle spe-
cific tasks. Priority was given to build basic housing
facilities, schools, health services, and the construction
of an airport, a sea port, roads, and a bridge to link Abu
Dhabi to the mainland.

When Britain announced in January 1968 that it
would withdraw its military presence in the Gulf, Sheikh
Zayed was the first statesman to call for a union. Zayed
realized that for Abu Dhabi to prosper, it would need to
co-operate with its tribal neighbors. Sheikh Zayed and
Sheikh Rashid So his first step was to meet with the
then-ruler of Dubai, Sheikh Rashid bin Saced Al Mak-
toom. The two held meetings on the 19th of February
1968 at Samih and discussed border disputes. This fol-
lowed by the signing of an agreement on the 27th of
February 1968, which would form a federation of nine
emirates (Abu Dhabi, Ajman, Bahrain, Dubai, Fujairah,
Ras al-Khaimah, Sharjah, Qatar and Umm al-Quwain).
Unfortunately the had many setbacks as Zayed tried for
three years to bring things together. Bahrain and Qatar
wanted to seek full independence and Ras Al Khaymah
also declined to join. On the 2nd of December 1971, a
federation of six emirates (Abu Dhabi, Ajman, Dubali,
Fujairah, Sharjah, Umm al-Quwain) formed the United
Arab Emirates [UAE]. Sheikh Zayed was elected presi-
dent and Sheikh Rashid was elected vice-president.
Shortly afterwards, Ras Al Khaimah decided to join
the federation (which officially took place on the 11th
of February of 1972), and Sheikh Rashid of Dubai.
They met on 18 February 1968 on the border between
their two States and formally agreed to merge the two
sheikhdoms in a union, conducting jointly foreign af-
fairs, defense, security and social services, and adopting
a common immigrant’s policy. This agreement became
possible after a dispute regarding the off-shore bound-
ary between the two sheikhdoms was settled to Dubai’s
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advantage. Dubai relinquished its claim to a further
stretch of coastline but did obtain full sovereignty over
the whole of the off-shore Fath oil-field.

The two Rulers invited the neighboring Rulers to
participate in a larger federation. On 25 February the
Rulers of seven Trucial States and of Bahrain and Qatar
convened in Dubai to hold a constitutional conference.
This quick response and willingness to co-operate, no
matter how grave some of their differences had been,
was partly due to the fact that before the British an-
nouncement British officials had been encouraging the
idea of forming a federation.

The Trucial States Council of the seven Rulers es-
tablished in 1952 by British Government already gave
the Rulers assay in the British-run development proj-
ects and it also provided a means of institutionalizing
consultation and co-operation between them. The Tru-
cial States Council meetings which took place at the
invitation of the political Agent resident in Dubai un-
der Supervision of the political Resident in Gulf, never
developed much of an organizational working routine,
but they did help in that the seven Rulers met at least
twice a year to discuss and agree on matters concerning
development work.

The meeting of the nine Rulers in February 1968 in
Dubai was organized neither by the Trucial States Coun-
cil nor by a British sponsored constitutional conference.
The invitation was extended by the Rulers of Dubai and
Abu Dahbi, who each had their own reasons for want-
ing to expand the scope of the meeting and hopefully
of the federation itself, beyond the circle of the seven
Trucial States. Thus it was probably the idea of Shai-
kh Rashid of Dubai to include Qatar, which was then
ruled by his son-in-law, Shaikh Ahmad, who had helped
generously with loans and grants for development proj-
ects in Dubai; on the other hand Abu Dhabi had always
had close relations with Bahrain, whose currency, the
Bahrain Dinar, it had used from 1966 to 19 May 1973;
also the Government of Bahrain had literally provided
teachers and civil servants for the expanding Abu Dhabi
administration [3].

Sheikh Zayed's concepts from theory into reality
have resulted by announcing the formation of Federa-
tion: he began to bring his plans, ideas and visions from
words to actions. He was the first statesman in the Gulf
to call for this union. He began to put his plans for unifi-
cation into action. His first step was to establish prelimi-
nary contacts with Sheikh Rashid bin Said Al Maktoom,
Ruler of Dubai. The two Rulers held an historic meeting
in Samih on the 18th February, 1968 and announced the
formation of federation between the two emirates as the
nucleus for a wider union. They also invited the remain-
ing five emirates on the coast of Oman to join this fed-
eration and called on Bahrain and Qatar to meet them
so as to discuss the future of the region and to approve a
common action for its future security.



International scientific journal ,,Law and Politology”

Me:xkayHapoaHblii HayuHbli xKypHaJ «IIpaBo ¥ moJauTo 10T U

2016, Ne 33

A WAY TO FEDERALISM: RELEVANT ASTAN EXPERIENCE

One week after the signature by the two rulers of
their bilateral agreement, a meeting was held attended
by the seven rulers of the emirates as well as the Rul-
ers of Bahrain and Qatar. On the 27th February 1968 a
new agreement was proclaimed for the establishment
of a federation between the nine emirates (Abu Dha-
bi, Dubai, Sharjah, Ras Al Khaimah, Ajman, Umm Al
Quwain, Fujirah, Bahrain and Qatar). This agreement,
however, was short lived. Sheikh Zayed tried over the
next three years to bring together the diverging view-
points between its signatories. His great aim was to
build, develop the United Arab Emirates with the best
technological and scientific elements one land for Sci-
ence, Education, Technology, Developing and Civiliza-
tion and added Learning is like a light, which illumi-
nates the future and the man’s life because it is endless:
»We have to strive to keep it. The ignorant man is the
one who believes that he has learned and finished his
studies, but it is mature man who is never finished learn-
ing. We all live our life in learning”.

In spite of this step, which was an historical achieve-
ment for future of Federation it was inadequate as an
instrument for welding the nine sheikhdoms into a
political organism functioning as one federal State or
union. It was not a constitution but more the expression
of an intention. There was no provision for a cabinet of
ministers, either in the draft or in the agreement. The
legislative power was reserved to the Supreme Coun-
cil, consisting of the nine Rulers. The Supreme Council
was to draw up a constitution, to formulate the poli-
cies of the State, to legislate federal laws required in
this connection and to prepare an annual budget. The
executive body of the federation was to be the ,,federal
Council”. In this draft this Council was intended to re-
semble a parliament, and three councils concerned with
defense, economy and culture were to report to it. In
the agreement the role of the federal Council was con-
siderably reduced, and it was to operate under the close
supervision of the Supreme Council. The composition
of the Federal Council was to be left to be decided by
law [4].

The part of the agreement, entitled ,,General Rules”,
addressed itself first to the need to co-operate in defend-
ing individual Emirates and the State as a whole exter-
nal aggression; secondly to the Supreme Federal Court,
whose function were specified only in the draft; Thirdly
to the need for the Supreme Council to decide on its
permanents headquarters; fourthly to the preservation
to each Emirate of the right to manage its own internal,
non-federal affairs; and finally to a provision that the
Supreme Council could amend the agreement particu-
larly if the amendment tends to make ties among the
member Emirates stronger. As proposed in the draft, it

55

was decided that the agreement should come into force
on 30 April 1968 and remain in force until superseded
by a permanent charter.

Synthesizing events happened and logic and their
significance might be noted the following:

1. The signed of the Dubai agreement on 27 Febru-
ary 1968 by all the nine Rulers was immediately wel-
comed by Kuwait and favorably greeted by many other
governments. Saudi Arabia, after an official visit by the
Ruler of Qatar, stated on 3 April that it welcomed the
federation, and made an offer of economic aid. But, Iran
as used to, the other State with territorial claims vis-a-
vis a member of the federation, broke its silence only
on 1 April, stating that it ,,reserves all its rights in the
Persian Gulf and will never tolerate this historic ineq-
uity and injustice” .The British Government cannot re-
linquish and give away land which according to history
was taken from Iran by force”.

2. Moreover, it appears that some of the participants
of the meeting, particularly the Rulers of the smaller
Emirates, began to have second thoughts. Thus 30
March 1968, the date for agreement to come into force,
came and went without the Supreme Council meeting
and without any further explanation. Leaving open the
question as to the practical function of the fledgling fed-
eration. There was, however, a great deal of discussion
among some Rulers and their aids at that time.

3. Rulers of States were for strong of federation,
may be some wished it to be loose; others were for
strong central authority, other saw the federation as the
vehicle for the evolution of democratic representation.
Shall be deemed that, apart from the novelty of the UAE
in the Peninsula as an experiment in power-sharing, ,,it
was notable in formalizing the necessary adjustments in
relative status between the Rulers of the various sheikh-
doms” [5, p. 394]. The UAE was also important ,,in
driving home the realization that the individual Rulers
and their mini-states could not go their separate ways
but needed to cooperate in the larger political entity pro-
vided by the UAE” [6].

4. The discussions were very serious and there were
different between them, so that the advisers decided to
leave many subjects until adoption of a constitution of
federation. Qatar particularly strongly advocated forg-
ing ahead with establishing the various organs neces-
sary for the state to function; it insisted that fourteen
new items were included in the agenda, ranging from
the selection of the first President of the federation to
the unification of the currencies and a discussion of the
establishment of ministries [7; 8].

5. The drafting of the permanent constitution were
discussed at this meeting and it was one of the most
important things.
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denepanusm npeacrasisieT codoil rocyaapcTBeHHOE 00pa3oBaHue, MPU KOTOPOM OCYIIECTBIISIETCS KOHCTHUTYLIHUO-
HaJIbHOE Pa3IeNeHNe BIACTH MEXTY (eaepanbHbIM IIPaBUTEIbCTBOM U ero (helepaTHBHBIMU COCTABIAIOMIMME. COOT-
BETCTBEHHO, (pefepanusM sSBISIETCS HHCTPYMEHTOM JBOWCTBEHHOTO FOCYJapCTBEHHOTO MPABJICHUS B TOIUTHIECKOMN
cdepe, HapaBICHHBIM Ha JOCTIKCHHE HAMEUEHHBIX Lieseil. YPOKH MCTOPHH B JAHHOM KOHTEKCTE HMPHOOPETaIoT
HCKJIIOYUTENBHOE 3HaYE€HHE AJISI OIUTHYECKON TIPAKTUKH COBPEMEHHOCTH. B cTaThe M3y4eH OMbIT TocynapcTB A3nu
TI0 CO3/aHMIO (he/IepaTUBHBIX TOCYapCTB, B YACTHOCTH — 0CO00C BHUMAaHHE YEISETCS TCHE3UCY U YCIIOBUSIM peajn-
3anun (eeparucTCKOro HHTETpaloHHOTO NpoekTa O0beAnHEHHBIX ApaOCKuX DMHUPATOB.

KroueBble ciioBa: MexyHapoaHble oTHoIeHHs, O0beqiHeHHbIe ApaOckue DMUpPaThl, GeaepanisM, YCIOBUI
¢denepanmzanny, $peneparuBHOE roCyJapcTBO, BHEIIHSS MMOJIUTHKA, HHCTUTYIIHOHAIbHAS () QEKTUBHOCTS.
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As in most contemporary states, the Constitution of
the Republic of Moldova declares the people as the hold-
ers of national sovereignty. Thus, in accordance with
Article 2 of the Fundamental Law, national sovereignty
belongs to the people of the Republic of Moldova who
exercise it directly and through the representative author-
ities as stipulated by the Constitution [4].

The principle of national sovereignty considers the
people as a subject of constitutional law with an existence
of its own, different from the lives of individuals com-
posing it at a time. This constitutional principle ensures
one of the fundamental rights of man and citizen stipu-
lated by Art. 21 of the Universal Declaration of Human
Rights, according to which, the will of the people is the
basis of power of the state. This will has to be expressed
through honest elections which must take place periodi-
cally through universal equal suffrage, by secret vote or
an equivalent procedure to ensure free voting [5].

The main manifestation of national sovereignty in the
contemporary state materializes in the legislative pro-
cess, which is produced directly by the people, under the
conditions of direct democracy or through elected rep-
resentatives who exercise sovereignty on behalf of the
people by adopting laws within the governing system of
representative democracy.

The recent events taking place in the Republic of Mol-
dova demonstrate once again that one of the prerequisites
for the rule of law is regulating the process of organizing
and conducting elections (the only source of conferring
legitimacy of power to the representative authorities)
in accordance with generally accepted standards in this
sphere.

The Declaration of Principles for International Elec-
tion Observation [6] states that truly democratic elections
is one of the prerequisites for ruling a democratic state,
as they represent a mechanism by which the people, in
accordance with the procedure established by the law,
express their free will regarding legal entitlement to ex-
ercise state power on their behalf and in their interests.
Ensuring genuinely democratic elections are an object of
efforts of managing broader processes and creating in-
stitutions of ruling a democratic state. For this reason,
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though the universal principles of democratic elections
must be reflected in the entire electoral process, any elec-
tions need to be examined only in the political, historical,
and cultural context in which they are conducted.

Free, fair, and unfalsified elections organized at certain
preliminarily established intervals of time become a man-
datory attribute of contemporary statehood, which contrib-
utes to enhancing the role and importance of electoral law
which forms the basis of the regulatory process of estab-
lishing the institutions of representative democracy.

Italian author Giovanni Sartori considers that the
elections do not decide on exact policies. In fact, they
choose those who will decide on them. Elections do not
solve any controversial issues; they determine who will
soon decide on controversial issues. The theory of elec-
toral democracy presumes that democracy is based upon
an autonomous public opinion, which supports govern-
ments based on consent through elections; in their turn,
they respond to public opinion. This conclusion, howev-
er, remains within the framework of a presupposition that
the people exercise their power as voters.

If we claim, instead, that the people’s power should
not be a mere power to choose who should decide on
controversial issues, according to Sartori, but it should
be the power to decide directly on them, we are faced
with an entirely different argument known as participa-
tory democracy [24].

According to Professor Ion Guceac, elections are
characterized by the specific features listed below:

1. They legitimize power. Through elections, people
choose their best representatives, and the mandate trans-
mits an authorization to implement sovereignty. Elec-
tions are not an event that merely generates an institu-
tional complex: the Presidency, the Parliament, and the
local councils. They have a broader meaning: elections
are the basic form of citizens’ political participation in
governing, as they represent the main criterion of politi-
cal democracy.

2. They are a barometer of political life. While elec-
tions are being organized and conducted, different views,
interests, and government programs suggested by parties
and socio-political organizations collide. The election
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results reflect the degree of influence of these political
forces and aspirations of voters.

3. They are a mechanism for selecting governors.
Namely elections give citizens a possibility to transmit
the right of governing to persons who are capable and
worthy to govern.

4. Elections are the means of citizens’ political self-
confirmation, political self-organization of civil society,
certifying citizens’ right to be active subjects of the gov-
ernance process [7, p. 20-21].

Development of the contemporary electoral law under
the conditions of deepening and extending the beginnings
of democracy in the process of organization and imple-
mentation of elections makes the issue of characteristics
of voting more topical, especially within the political
process, as voting is both a unit of measuring the quality
of political action and an expression of a voter’s political
option. Voting gives meaning to the action of political
parties, political doctrines, and electoral programs, legiti-
mizes political parties and promotes political figures after
electoral competitions. For a good reason, elections are
defined as ,,...the procedure of forming a state authority
or vesting a person with public powers, achieved through
voting allowed by authorized persons under the terms
according to which two or more are suggested for obtain-
ing the mandate in question” [8, p. 19].

Under the conditions of deepening and extending
democratic beginnings in the process of organizing and
holding elections, the issue of ,,developing universal stan-
dards (criteria) for the process of organizing and holding
elections” becomes especially relevant. These principles
represent a set of generally accepted fundamental stan-
dards reflecting the democratic nature of elections as the
constitutional foundation of public power which deter-
mines primary provisions of regulating electoral rights,
,»a coordinated system of safeguards and procedures to
ensure holding honest (unfalsified) elections, implement,
and protect citizens’ electoral rights” [9, p. 25-27].

Among these principles, a separate category of such
standards it is identified; it is referred to as the principles
of citizens’ participation in elections including univer-
sality, equality of the right to elect and to be elected,
direct voting, secret voting, and freedom of expressing
electoral options [10, p. 29]. It is worth mentioning that
some Romanian authors examining this topic apply the
notion of principles, using the expression ,,basic features
of a democratic electoral system” as a category which
includes universality, equality, and secrecy of voting [25,
p- 2]. In our opinion, this approach is superficial and in-
complete, especially since the electoral law in Romania
reflects the principles of citizens’ participation in elec-
tions in a broader aspect. For example, according to the
Law on Electing the President of Romania (Art. 1), the
President shall be elected by universal, equal, direct, and
secret suffrage [16].

These principles are described in the Constitution of
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the Republic of Moldova and the Electoral Code. Thus,
the Constitution (Art. 38) states that in Moldova, elec-
tions of all levels are held through universal, equal, di-
rect, and secret suffrage. In its turn, the Electoral Code
(Art. 2 Principles of Participation in Elections) stipulates
that the citizen of the Republic of Moldova shall partici-
pate in elections by universal, equal, direct, and secret
suffrage [2].

In this scientific research, we will focus only on the
principle of universality of the right to vote (the voting
right or, as formulated by lawyers, the active electoral
right).

To start with, we would like to agree with such author
as Tanasescu who considers that the universality of the
right to elect should not be understood in an ,,absolutely
clear, obvious sense that not all citizens participate in
voting”. Therefore, it appears that ,,the ideal abstract uni-
versality of voting should be expressed through a highly
inclusive attitude of the electorate ... the decision taken
by the constituent power ... those of its members who suf-
fer from psychic or moral incapacity are excluded from
participation in taking the most important decisions con-
cerning the exercise of state power” [26, p. 2-3]. In view
of the same issue, the author excludes some citizens from
the number of voters not under discretionary or discrimi-
natory conditions, but given the ,,practical considerations
pertaining to the voter’s maturity in thinking, and any im-
pairment in mental or moral state” [27, p. 70].

The universal essence of electoral law presupposes
that citizens of the Republic of Moldova who have at-
tained the age of 18 shall have the right to elect, to partic-
ipate in election procedures in accordance with the cur-
rent legislation, and to be elected in elective authorities at
the age stipulated by the Electoral Code.

According to this principle, enjoying the electoral
right does not depend on sex, race, ethnic origin, lan-
guage of communication, social origin, position, occu-
pation and wealth, place of residence, religion, political
aspirations, membership in certain political parties, or
other circumstances [28, p. 95-96].

At the same time, saying that elections have finally
become universal does not mean that the entire popu-
lation of the state enjoys the right to elect; nowadays,
some social categories, for example, mentally alienated
people and minor children, are still excluded from this
right (without admitting that their parents may vote by
proxy on their behalf, as it is practiced in civil law rela-
tions). It occurs after Lamartine, the famous French writ-
er and politician, spoke for electoral participation for ,,all
those who bear the quality of a citizen in their names” in
1848.

It should also be taken into account that some of the
holders of voting rights exclude themselves from elec-
tions because they have neglected the procedure for reg-
istration in electoral lists (where registration in electoral
lists is personal), or they have refrained from their civic
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duty on the election day (due to lack of interest for politi-
cal life in society or lack of confidence in its results.

The issue of electoral census that represents certain
impediments established by the current legislation for
enjoying electoral right actively and passively is of par-
ticular importance to ensuring universality of citizens’
electoral rights.

History of constitutional law includes several types
of electoral qualification: property qualification, gender
qualification, race qualification, age qualification, resi-
dence qualification, and capacity qualification.

Property qualification. This qualification, which was
most widespread electoral qualification since ancient
times involves becoming a voter only for citizens who
have a certain amount of wealth. It was widespread in the
18" and the 19" centuries in several European countries.
It could be found in the French Constitution of 1791,
disappeared in 1793, and renewed by the Constitution of
1795. After the Napoleonic era, it was stipulated by the
Constitution of 1814, attenuated in 1830, and canceled
again in 1848.

In England, until 1832, to be a voter, a citizen was
supposed to own a certain kind of property. Since that
year, a series of electoral reforms took place; the reform
of 1867 stipulated that, in addition to property owners,
the right to vote was granted to those who held any title,
owned a house or a part of it which was a separate dwell-
ing. Following the reforms of 1918 and 1928, property
qualification was canceled [13, p. 38-39].

In Romania, qualification-based voting was applied
in some forms, too. The Constitution of 1866 divided the
electorate into 4 boards based on wealth owned. Each
of these boards elected a number of deputies, the largest
board was elected by Board I (consisting of voters hold-
ing the greatest wealth), while the least numerous one
was elected by Board IV (the poorest ones). Following
amendments to the Constitution in 1884, the number of
the boards was reduced to 3.

Gender qualification. This qualification excluded
women from taking part in elections for a long time.

The first country to grant women the right to vote
was New Zealand in 1893, although some authors ar-
gue that women’s right to vote was accepted in 1869 by
the ,,pioneers of the American West (Wyoming)” [17,
p. 17]. This example was followed by the Soviet Union
in 1917, the USA in 1920, Britain in 1928, Romania in
1932, and Jordan in 1982 [14, p. 17]. The number of the
states mentioned by Ch. Lasham is completed by other
examples: Australia (1901), Norway, Denmark (1913),
South Africa (1917) only for whites, Canada, Germa-
ny, Finland (1919), Austria, Latvia, Estonia (1920),
Sweden, Czechoslovakia (1921), Hungary (1922), etc.
Women in Spain waited right until 1931, French wom-
en and Italians until 1945, while those in Belgium until
1948. Switzerland even held a referendum (February 7,
1971) to grant women the right to vote at the federal
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level, and another one (July 1 1984) for the elections in
Liechtenstein [11, p. 40].

Age qualification. Most constitutions stipulate the age
of at least 18 for granting exercisable voting rights. How-
ever, this is not a general rule and exceptions are known.
For example, according to the Constitutions of Romania
of 1923 and 1938, voting right was exercised since the
age of 21. In Brazil, Cuba, Iran and, the Philippines, this
right starts at the age of 16, in Guinea-Bissau, at of 15,
and in Austria, at 19. At the same time, electoral legisla-
tion has different age requirements for active and passive
electoral rights.

Residence qualification. 1t grants electoral rights
only in case of uninterrupted residence in the same
locality for a duration prescribed by the law (5 years
in Norway and Iceland, 1 year in New Zealand, and 6
months in Australia).

Capacity qualification. In some constitutional sys-
tems, to enjoy voting rights, citizens are required to
prove a certain level of training. For example, in Italy,
until 1912, the illiterate, i.e. mostly the poor majority,
were not admitted to elections. A similar practice existed
in the United States until 1970, where voting rights were
not granted to citizens who could not read, and in some
cases could not comment on the Constitution [18, p. 20].

Ethnic and race qualification. Under this pretext,
Jews were not admitted to elections in Nazi Germany,
the non-white in the US until 1965, and in some states, it
referred to naturalized foreigners. In Australia, only after
1949, in some states, indigenous people were allowed to
vote in federal elections, and after 1962, this right was
extended to the entire federation [19, p. 20].

Conceptually, universality of voting excludes for-
eigners from taking part in voting. Some states, however,
make exceptions from this general rule.

Under certain conditions relating to the term of resi-
dence, this right is recognized in Ireland (1963), Sweden
(1976), Denmark (1981), Norway (1982), and theNether-
lands (1985) [20, p. 20].

Abstentionism. The behavior of voters during elec-
tions, especially at the stage of voting, is an act of choice
between several political suggestions. Voters’ activism is
determined largely by the information of political offers
that they hold. Three factors indicate the power of an at-
titude and its correlation with behavior:

- People tend to behave in the way that is consistent
with attitudes when these attitudes are formed based on a
large volume of information.

- Power of an attitude is determined not only by the
amount of information about political suggestions but
also of the way they are obtained. Attitudes are more
stable and predictable for behavior when they are formed
through direct personal experience than when they are
based on indirect information.

- Attitudes are stronger when they are more acces-
sible to consciousness and easier to remember. There-
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fore, an attitude based on detailed information obtained
directly and easy to remember has a high probability to
determine the appropriate behavior. From this perspec-
tive, voting behavior is maximization of utility associ-
ated with political suggestions. Each voter would like to
maximize the difference between a political suggestion
and his own political preference. The act of voting is
based on the anticipation of a rewarding future. Electoral
behavior studies using the parameter of rationality equate
the rational voter and the voter for problems due to their
ability to correctly perceive the essence of the problem /
problems [1, p. 154].

Exercising the right to vote is an element of political
behavior. This is a pro-social behavior influenced by a
social actor’s belonging to different groups, the member-
ship which has an impact on his social behavior influ-
enced by the cultural model. Political personality is al-
ways accompanied by political freedom, the freedom to
be involved in voting or not involved in it.

Voting is no longer explained as a ,,mechanical ef-
fect of social position or political predispositions, but
according to perceptions of the political and electoral
situation”.

Following an analysis of the turnout of voters at the
elections held in post-communist Romania, a ,,downward

curve” was revealed: more than 6/7 in 1990, % in 1992
and 1996, reaching 2/3 in 2000, and less than 60 % in
2004 parliamentary elections. During the last four presi-
dential elections held in Romania, the second round of
the procedure took place, each time involving a lower
number of participants than the first round. The author of
this analysis considers the situation in 2000 to be more
surprising, when ignoring the call to participate launched
before the second round, which was presented as a ,,de-
cisive evidence” intended to save Romanian democracy,
1.5 million voters who had been present at the first round
failed to take part in the second one [22, p. 27-28].

A study of the turnout at general elections in 2000
and 2004 in Romania [3] demonstrates that the turnout
is higher for men aged less than 60, who had at least sec-
ondary (lyceum) education. The differences between ru-
ral and urban participation are most likely indirect result
of discrepancies in the population structure of the two
environments with different schooling and age. A lower
voting attendance (in relation to their population struc-
ture) was found in women with low education (especially
the older ones) and young men with low education.

Voters’ participation rates in the elections held in the
Republic of Moldova in 1994-2014 differ from one elec-
tion to another.

Year Type of Elections Voters in Electoral | Persons Taking Participation

Lists Part in Voting Percentage

1994 Parliamentary 2356 614 1 869 090 79,31

1995 Local 2379103 1427 865 60,02
Presidential elections, the

1996 1% round 2399 156 1 634 661 68,13
Presidential elections, the

1996 2" round 2441074 1748 139 71,61

1998 Parliamentary 2431218 1 680 470 69,12

1999 Local 2 265 852 1324 469 58,45

2001 Parliamentary 2379 491 1 606 703 67,52

2003 Locale 2206 034 1294 025 58,66

2005 Parliamentary 2273219 1550 115 63,79

5 aprilie 2009 Parliamentary 2 586 309 1 537 087 57.55%

29 iulie 2009 Parliamentary (anticipated) 2603 158 1581 517 58.77%

28 noiembrie 2010 | Parliamentary (anticipated) 2 662 052 818 476 63.37%

30 noiembrie 2014 | Parliamentary 2 800 827 1598 518 57.28%

2015 Local 622 992 290 053 47.54%

The above table demonstrates that the electoral par-
ticipation rate of citizens of the Republic of Moldova is
essentially reduced from one procedure to another.

Several opinions regarding the circumstances that
contribute to electoral abstentionism exist. For example,
Cristian Preda, examining this phenomenon, referred
to it as ,,civic disengagement” and names two reasons
causing it: apathy and author; the latter is mentioned be-
cause the regulations of the Romanian electoral system
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,,make no distinction between white votes (votes placed
in the ballot box without the voter having to apply a
stamp) and canceled votes (i.e. ballots where the stamp
was applied incorrectly)” [23, p. 20]. From this perspec-
tive, a white vote is an expression of civic protest, while
a canceled vote is an expression of having no intention
to vote.

P. Lazarsfeld distinguishes between three basic jus-
tifications for a potential elector’s nonvoting: a voter’s
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impression that his vote does not matter, it will produce
no change referring to him, the absence of any pressure
group or, on the contrary, the existence of contradictory
pressures causing the voter to avoid voting for the fear of
making an erroneous choice [15].

According to Professor I. Guceac, abstentionism is fa-
vored by the ,,voluntary nature of participation of citizens
in elections — an evidence of a low level of political culture
of certain social strata” and ,,poor organization and con-
duct of the electoral campaign”. In this author’s opinion,
there are several types of abstentionism: forced, minimized,
demographic, and political [12, p. 264-265].

To overcome electoral abstentionism, it is suggest-
ed to introduce compulsory voting (as a fundamental
duty) [21].

As to us, we join those who consider this fundamen-
tal right as an action depending on civic consciousness
and aspirations of the electorate. What must be done to
increase the level of citizen participation in elections,
primarily, is raising political culture and civic attitude
among all citizens and increasing the level of responsi-
bility of the candidates. It will ensure that citizens could
participate in elections due to their convictions and not
out of mere duty.
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B naHHO# cTaThe COMEPIKUTCS PAMT CYKIACHHN OTHOCHTENBHO TPEACTABUTENBHOM TEMOKPATHH, BEIOOPOB B Kade-
CTBE MHCTPYMEHTa (POPMHUPOBAHUS TPEICTABUTENBLHBIX OPTaHOB BiacTH. L[eHTpalbHOEe MECTO B MCCIIEIOBAHUHI OT-
BOJMTCS M30UpaTeIbHBIM MPaBaM TPAXKIAH U BCEOOIIHOCTH M30MPATEILHOTO MpaBa. ABTOP 3aTparuBaeT BOIMPOCHI
OCYIIECTBIICHHS STOTO MPHUHIIUIA B MPOIECCe MCTOPHUECKOTO pa3BuTus. He ocraercs Oe3 BHUMaHMS U mpobiema
HEYYacTHs TPaXKJIaH B BEIOOPAX, B TOM YHKCJIE U YCIOBHUS, CIIOCOOCTBYIOIIHE TAKOMY MOBEICHHIO.

KuaroueBble cjioBa: CyBepeHHUTET, BEIOOPHI, H30HpaTEIbHOE MPABO, TPUHIIKIIBI H30HUPATEIBHOTO IPaBa, Bceoodiiee
U30HparenbHOC MPaBo, N30UPATEIbHBIIN [IEH3, a0CTCHIHOHU3M.
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A3sunza ATAEBA,
npernogasarens A3epOaikaHCKOTO roOCy1apCTBEHHOTO
YHHUBEPCHUTETa HEPTU U IPOMBIIIIIEHHOCTH

MVYJIBTUKYIBTYPAJIBHOE OBIMECTBO U MEXKHAIIMOHAJIBHBIE OTHOIIEHUSA
B COBPEMEHHOM A3EPBAWJIKAHE

[IyTe, TmpoiineHHBIN a3epOalKAHCKON KYIBTYypOi
B pa3HbIC MEPUOMBI UCTOPHHU, CBUIETEIBCTBYET, YTO KO-
pEHHBIE W3MEHEHHMs, NPOU3OLICNINE B IOJUTHIECKON
KHM3HHU, BOBJIeueHHe A3epOaii/kaHa B MHUPOBYIO SKOHO-
MHYECKYIO KYJIBTYpHYIO CHCTEMY HE OTTOPIVIM Haluo-
HAJIBHYIO KYJBTYPY OT €€ MHOTOBEKOBBIX TPaJMIHiA, HO
CIOCOOCTBOBAJIM €€ Pa3BUTHIO B HOBBIX YCIIOBHAX. JTa
KyJbTypa OblLIa TECHO CBSI3aHa C JyXOBHBIM MHUPOM JPY-
TUX HAapOJAOB U ChII'pajla HCOUCHUMYIO POJIb B UX KYJIb-
TYPHOM Pa3BUTHH.

CocymecTtBoBanne B A3sepOaiipkaHe pa3IMIHbBIX
KkoH(eccHil 1 STHUYECKHUX COOOMMIECTB B YCIOBHUAX MHpa
1 OpyKOBI CBOMMH KOPHSIMH YXOIUT B APEBHEHIINE T1e-
puons! Hameil ucropun. IMeHHO mo3TOMy COpMHpPO-
BaJlach M COXpaHMIach Ha TeppuTopun AsepOaiikaHa
COBpPEMEHHasi MOJIENb MEXITHHYECKHX M KyJIbTypHBIX
OTHOILICHHH, MPUBEPKEHHOCTh M JIOSUIBHOCTh K MHOTO-
o0pazuto. MyNnbTUKYIBTYypabHBIH 00pa3 KU3HU ObLI
CBOMCTBEHEH a3epOaiipkaHCKOMY OOILIECTBY HM3HaYallb-
HO U COXpaHAJICA B TCUCHHUC BCEH ero HUCTOPUH, a MYJIb-
TUKYJIbTYPaJbHBIC HCHHOCTH BO BCE€ BPEMCEHA HMEIIHU
ecTecTBeHHBIH xapakrep. I[Ipesument AszepbaiimkaHa
Nnbxam AnmeB yka3bIBall Ha TO, YTO «TPaJANUIAN MYJIBTH-
KyJIbTypaJi3Ma B T€UEHHE BEKOB BCET/A CYIECTBOBAIH
B AzepOaiimkaHe, IPOCTO HA3BIBAINCH OHH MTO-Pa3HOMY,
HO CyTh HE MeHsu1achk». [ocynapcTBo, He MMeloIee 3T-
HUYECKOH M KyJIbTYPHOH OJHOPOAHOCTH, JUI obecrede-
HUSI CBOCH CTAOMIBHOCTH HE MOXKET HOPMAJIBHO CyIIIe-
CTBOBATh M pa3BUBaThCsl Oe3 TojepaHTHOCTU. [loaTomy
rocyJIapcTBy HEoOXOIMMO 0OecreunBaTh CBOIO MYJIBTH-
KyJIBTypasbHyto Oe3onacHocTh. CyTh ee 3aKiIIouaeTcs B
TOM, YTOOBI B TOW MJIM WHOW CTpaHE OXPaHSUIUCh U pas-
BUBAJIUCh KYJIbTYPHBIC ICHHOCTH BCEX HAPOJA0B, HAITUO-
HaJIbHBIX MCHBIIWHCTB, HC3aBHUCUMO OT HX 3THI/I‘ICCKOI\/’I,
PEIUTHO3HOM, pacoBOI MPUHAATIEKHOCTH.

3a4acTyr0 JAOCTHKEHHE CaMOOIPEAETICHUSI U ToCy-
JApCTBEHHOTO CYBEPEHHUTETAa COMPOBOXKIACTCS YIIEM-
JICHWEM TIpaB M CBOOOJ HE TOJIBKO OTAENBHBIX TPaXKIaH,
HO ¥ HAIlMOHAJIBHBIX MEHBIIMHCTB. VHave CIOXWINCH
oOcTosiTeNIbCTBA B Hallle cTpaHe. BoccTanosnenue ro-
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CyIapCTBEHHOM He3aBUCHMOCTH A3epOaiikaHa co3aalno
MIPEATIOCHIUIKN 711 NHTEHCHBHOTO Pa3BHTHS KYJBTYpHI,
(hopMUpOBaHK HAIMOHAJIBHOW HICOJIOTHH W PACIIH-
peHHUS HAIlMOHAJBHBIX CBs3eil. B HOBBIX mMCTOpHUYECKHX
YCIIOBUSIX JTUzep a3epOaiimxanckoit Hauuu [elinap Ann-
€B, pa3BHUBasg TPaJUIMI0 MHOTOKYJIBTYpHOCTH B A3sep-
OaiijpkaHe, IPeBPaTHII €€ B TOCYIapPCTBEHHYIO MONUTHKY.
Cerognst 5Ty MOJIUTUKY YCIENHO Tpononxaer [Ipesu-
neHT AsepOaiimkana Mnbxam Annes.

[IpoBogumas B A3zepbaiimkaHe MYyJIBTHKYIBTYpPajb-
Hasl IOJINTHKA, B OCHOBE KOTOPOH JIEXHUT YBaKHTENIBHOE,
OepeXHOE OTHOILICHHE K STHOKYIBTYPHBIM LIEHHOCTSIM,
SIBISIETCSl  PE3YJBTATOM IPaBHIBHOTO PETyIHPOBAHUS
MHOroo0pasus. B smoxy modannzamum, Korna ycuinBa-
IOTCSI 3THUYECKHE W PEIIUTHO3HbIE KOH(INKTHI U pa3py-
IIAI0TCSI TPAHHIIBI MEXK/y CYBEPEHHBIMHU rOCYAapCTBaMH,
Ba)XHO COXPaHATh CBOeoOpa3ue KyJabTyp M TPaJHLUi, a
TaKXe UX OPUTHHAIIBHOCTS. B TO 'ke BpeMs OJITHOLIEHHOE
pa3BUTHE STHOCOB HEBO3MOXKHO B M3OJSALUM OT APYTHX
HapoyoB. [loaToMy Bcerna cymiecTByeT cTpeMieHHe Ha-
POZIOB K OOIIEHHUIO U B3aUMOIIOHUMAaHHIO. « MyIBTHKYIIb-
TypajHu3M — 3TO TOCYIapCTBEHHas MOIUTHKa A3epOaiin-
’aHa, 3TO TaKKe U 00pa3 KU3HMW», — oTMeual [IpesnneHt
Wnbxam AnmeB Ha OTKPBITHH Pelnrno3HO-KynbTypHOTO
meHTpa AsepOaiimkanckoit m bakuHckolt emapxum Pyc-
CKO¥ mpaBociaBHOM nepkBH 15 HOs10pst 2013 roma [1].

B coBpemeHHOM MHpe, B KOTOPOM HET Pa3yMHOM allb-
TE€PHAaTHBBl MUPHOMY COCYLIECTBOBAHHUIO, 3alllUTa Ha-
LMOHAJIbHBIX, HPABCTBEHHBIX, PEIIUTHO3HBIX LEHHOCTEH
CTaJia OJHAM M3 HanboJiee aKTyaIbHBIX BOIIPOCOB KaXXI0-
ro Hapoza. He sBnsiercst nckiroueHneM u Azepoaiiixa,
TEPPHUTOPHUS KOTOPOTO MOABEPIIIACh OKKYMAIMH U KOTO-
Pblil B TPYZAHEHIINX YCIOBUAX 3aHAT CAMOOpraHU3aluei,
BOCCTaHOBIIEHHEM Bcex cdep xu3nu. Ho naxe B Takux
YCIOBHAX MYJIBTHKYJIBTYpaln3M B AzepOaiimkane mpo-
JOJDKAET YCHEUTHO eficTBOBaTh U yKpemsTees. OH siB-
JISIETCS] EANHCTBEHHBIM BEKTPOM Pa3BUTHUS YEIIOBEUECTBA
B Oyaymem. « COBEpIIEHHO €CTECTBEHHO, YTO JF00BIE MO-
IIBITKH Pa3InYHBIX (POPM TUCKPHUMUHALMKE CO CTOPOHBI
o(uIMaNbHBIX BIACTEH M TUTYIBHOTO Hapoja, UTHOPH-
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pOBaHUE MHTEPECOB, MPaB U CBOOOA HETHUTYNIbHBIX Ha-
POIIOB, HOCTPOEHNE MOHO3THUYIECKOTO FOCYJapCcTBa WIIH
YCTaHOBIJICHHE TaM TOCIIOACTBA KaKOro ObI TO HHU OBLIO
OZIHOTO HapoJia He MOTYT HE BCTPETUTH HETaTUBHYIO pe-
aKIMIO HAITMOHAJIBHBIX MEHBIIMHCTB U IUACIIOP, TIPOXKHU-
BAIOILIMX B COOTBETCTBYIOIIMUX CTpaHax» [2].

UTto Npou30HIEeT C MUPOM, €CIIU HEAOOLEHUBATh 3Ha-
YUMOCTB MYJIBTHKYJIBTypaIi3Ma 1 TOJISPAaHTHOCTH U YTO
BOOOIIIE MOXHO TPEIUIOKHUTH MUpY B3ameH? [Ipe3naent
Azepbaiimxana Unbxam Anues Ha [V BakuHckoM Mexy-
HAapoOJHOM ryMaHHTapHOM (opyme ormeuan: «B cospe-
MEHHOM MHpPE MYJIBTUKYJIBTYPAIU3My HET aJIbTePHATUBHI.
Tak kak aOCONMIOTHOE OONBIIMHCTBO CTpaH MHpa — 3TO
MHOTOHAIIMOHAIbHBIE CTpaHbl. EciyM MynabsTHKYIbTYpa-
JM3M ITOTEPITUT KPax, TO TOTAA YTO MOXET CTaTh albTep-
HaTtuBOM eMy? M 3T0 o4eHb sICHO. DTO ANCKPUMHHAINS,
pacu3M, KceHOPoOHs, HUCIaMO(POOHs, AHTHUCEMHUTH3IM
[3]. HecomHeHHO, 000OpOTHOI CTOPOHOW MYJIBTHKYIIb-
TYpajJbHOTO JMajiora SBISETCS TEHICHLUS YCHICHUS
ME)XKHAIMOHAIBHBIX W PEJIMTHO3HBIX KOHQIUKTOB. «B
COBPEMEHHOM MHpE HAI[MOHAJINU3M B KayeCcTBE rocyaap-
CTBOOOpa3yIolliel naen, B 0COOEHHOCTH B MHOTOHAIHO-
HaJIbHBIX CTpaHax, MPEACTABISET TYUKOBBIN MyTh, Ype-
BaTbIif MHOTOUNCIICHHBIMH OCICTBUSIMI.

B A3sepbaifkane kK KaKJOMy M3 3THOCOB rocyaap-
CTBO, TIPH pealnn3aliy COOCTBEHHOI MONNUTHKH, MOIXO-
JWT C TOHNMAHUEM HX HHTEPECOB, KYJIBTYPBI, TPaAULIHH.
[ToaToMy cMen0 MOXKHO 3asBHTH, 4TO A3epOaikaH OT-
HOCHUTCS K YHCIy JINOEPANBHBIX MYJIbTHKYIBTYPAIbHBIX
obmectB. [aBa Hamero rocynapcTBa HEOJHOKPATHO
MOAYEPKUBAJL, YTO UCTOpUSI A3epOalikaHa U ero rocy-
JIApCTBEHHAS MOJINTHKA ITO3BOJISIIOT OOBEKTUBHO MPETEH-
JIOBaThb Ha MEXIYHApOJHBIN CTAaTyC CTpPaHbl MEXKYIb-
TypHoro auainora. Bune-npesunent bonrapuu Maprapu-
Ta [lonoBa cumrtaet, 4yTo 3amany cCileayeT HCIOIb30BaTh
ombIT A3sepOaif’kaHa B IIOCTPOCHHUU MYJIBTHUKYIIBTY-
panpHOTO OOmmIecTBa. «A3epbalikaH yKe JaBHO IOKa-
3aJ BCeMY MHPY IPHMEp CO3IaHUSI MEXKYIbTYPaJIbHOTO
oOrmIecTBa, U BeCh MUp, 0cobeHHO EBpora, MokeT BoC-
MIOJTb30BATHCA €r0 OMBITOM... CTpPaHa roTOBa MOAAPUTH
MHpY CBOU 3HAHHMS, CBOE KYJIBTYPHOE HACIlIeIUe, KeTaeT
03HAaKOMHTb MHP CO CBOEH KyJIBTypOn», — HOTYEPKHYIIA
Maprapura Ilonosa [4].

B pa3Butue ayXxoBHOH M MarepuanbHOM KYIbTYpEHI
Aszep0aiimkaHa Hapsay C TOCYIapCTBEHHBIMH CTPYK-
TypaMH OIIpeeNICHHbIM BKJIaJ BHOCAT U HEMPAaBUTEIb-
CTBeHHbIe opraHu3aiuu. O4YeHb OOJBIIYIO U MOJIE3HYIO
paboTy B Iponarasje azepOaiKaHCKOH KyIbTypbI IPO-
BonuT @oun l'elinapa Annea. OH OCYIIECTBISIET YPE3-
BBIYAWHO 3HAUYMMBbIE NTPOCKTHI, CBSI3aHHBIE C COXPAaHEHU-
€M W TpOoNaraHmoi azepOailKaHCKUX MYIBTHUKYIBTY-
paibHBIX TpaauLUK. B 3TOM ke HanpaBiIeHUH JEHCTBYyET
u co3maHHBIA 1o Ykasy I[lpesmmenta AsepOaiimkaHa
15 mas 2014 roga bakuHCKHIT MEXIyHapOIHBIA LEHTP
MYNBTUKYIIbTypanu3Ma. OH co3[aH ISl MCCIIEI0BaHMs
a3ep0OaiiKaHCKOTO MYJIBTHKYIBTYpaJIbHOTO 00IIIecTBa, a
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TaKKe JUIA IpoNaraHsl 1 NOMyJSPU3AINHU 38 PyOeKoM
CBO€0Opa3us KyJabTYPHI OOIIEHHUS M B3aNMOJICHCTBUS Ha-
IIMX HApOJOB, IMyOMUKammu oOpas3noB (oibKIopa Beex
9THOCOB, HAaCEILIIONIMX A3epOaikaH, a TakxkKe U U3y-
YEHUS] MUPOBBIX MYJIBTHKYJIBTYPAJIbHBIX TOCTYKCHHH.

Aszep0alimkaH — MHOTOHAIIMOHAIbHAs CTPaHa, U TO0-
9TOMY OY€Hb Ba)KHO MPOBOJHUTH I'MOKYIO, B3BEIICHHYIO
HaIlMOHAIFHO-3THUYECKYIO MOJUTHKY UISl TPEAyIpesK-
JICHUSI Pa3IMYHbIX KOHQIUKTHBIX cutTyauuid. Ilpen-
CTaBUTCJIM PA3HBIX HApPOAOB XUBYT B Haulen CTpaHC B
YCIIOBUSIX MUPA, APYKObI U B3aMMOIIOHUMaHus. Bee oHu
cunTaT AzepOaiipkaH CBOEH poanHON. DTO CBA3aHHO
C TEM, YTO IOJIUTHIECKOE PYKOBOACTBO CTpaHbI, IIaBa
rocyaapcTBa MPOBOASAT OJUHAKOBYIO TIOIUTHUKY MO OTHO-
IICHUIO KO BceM KOH(peccHsaM 1 3a00TATCS 0 COXpaHSHUH
B CTpaHe HaIMOHAIBHOTO MHOT00Opa3us. Jlunep Iefimap
AmueB rosopui: «locymapcTBo, yem Ooble HapomoB
OHO O0BEUHSCT, TeM Ooraye, MOTOMY YTO KasKAbIA M3
HUX BHOCHT CBOW BKJIQJl B OOIIEMHPOBYIO KYJIBTYpYy H
LUBHUIIH3ALIUION.

CerofiHsi B CTPOUTEIHCTBE HE3aBUCHMOTO COBPEMEH-
Horo AsepOaii/pkaHa aKTUBHO y4acTBYIOT ITPEACTaBHUTE-
JIM BCEX HAPOJIOB, MPOXKUBAIONINX B Halel ctpane. OHU
MOT'YT T'OBOPUTH, IMMCATh HA CBOEM POJTHOM A3BIKE U ITPU
9TOM 4yBCTBOBATh ce0s a3epOaiykaHiaMH. AHATH3HPYS
CETOZIHS CHTYyaluio B cdepe MEKHAIMOHAIBHBIX OTHO-
meHnii B AzepOaiipkaHe, MOKHO YTBEpP)KIaTh, 9TO OHU
OCHOBaHBI Ha MPHHIMIAX J0OPOCOCECTBA, B3aHMHOIO
YBaXK€HHUsI, JOBEpUs U ToJepanTHOCTH. B cTarbe 44 Kon-
crutyiun AsepOaitikana «IIpaBo Ha HaIMOHAJIBHYIO
MIPUHAUIC)KHOCT» YKa3bIBAE€TCs, YTO «KaXIbIH oOIa-
JIaeT MPaBOM COXPAHATh CBOIO HAIIMOHAIBHYIO NPHHA/I-
JIeKHOCTH. HUKTO HE MOXKET OBITh IPUHYXJICH H3MEHHUTh
CBOIO HAlIMOHAIBHYIO PUHAIIIEKHOCTE». KoHCTHTY M
Aszepbaiimkanckoit PecniyOnuku (cTarbs 25) rapantupy-
eT yBa)KEHHE K IpaBaM ¥ cB00O/IaM Ka)JI0T0, HE3aBHCH-
MO OT MPOUCXOXKIEHUS, pachl, PEIUTUHU U s3bIka [5]. B
psizie IpyTUX 3aKOHOB FapaHTHPOBaHA KyJIBTypHAs CaMo-
OBITHOCTh BCEX HAIMOHAIBHBIX MEHBIIMHCTB, IPOXKH-
BaIOINX Ha TeppuTopru AzepOaiimkana.

MHoroHannoHaIbHOCTh A3zepOaiimkana sBIsSeTCS
ero OOraTcTBOM, HO B TO )K€ BpPEMS JIEaeT €ro ysS3BH-
MBIM JUISl TPOBOKAIMH W3BHE. DKCIIOPT WJIM TOIIEPIKKa
CeNapaTUCTCKUX UIeH M JABMKEHHUHI IPU ONpeIeNIeHHBIX
YCIIOBUSIX MMEIOT JIAJIEKO WAYIIUE HETaTHBHBIC MOCIE-
CTBUS, TIOCKOJIBKY OHU CTAHOBATCSA UCTOYHHUKAMH TEPPO-
pu3Ma U rpakaaHcKuX BoH. OcylecTBiIeHUE TPUHIIH-
NOB MYJIBTUKYJIBTYPaJIbHOM 0€30IacCHOCTH HEOOXOIHMO
B AzepOaiikane s IpeaoTBpaIIeHUs IS0I0THIeCKUX
JUBEPCUM M IPOBOKALMI IPOTUB Halleil cTpaHbl. Pagu-
KaJIM3M W HAIlMOHAINCTHYECKAs MOINTHKA B COUYCTAHUH
¢ Hempo(deccHoHaIM3MOM PYKOBOICTBA CTPaHBI MOTYT
Takke OBITh NMPUYMHAMH TPAKIAHCKUX BOWH. B aTHX
YCIIOBUSIX HEOOXOIMMO NPOBEJCHNE TIIATEIBHO MPOIY-
MaHHOM HalMOHAJIBHO-3THUYECKOW MOJUTHKU. Takum
00pa3oM, MBI BUJMIM, YTO MYJIBTUKYJIETYpaIi3M SBIISET-
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Csl OIHUM W3 CaMbIX Ba)KHBIX HANPaBICHUH COBPEMEH-
HOW TOCYJapCTBeHHOW NOMUTUKU. C HENBI0 TOAACPKKI
1 CTUMYJIMPOBAHUS CYIIECTBYIOLIEH MYyIBTHKYIIBTYpallb-
HOM Mmozenu, no uHuuuaruee [lpesunenrta Mibxama
Ammesa 28 ¢eBpainst 2014 rona 6puta yupexneHa Ciryx-
0a ToCyIapCTBEHHOTO COBETHHKA A3zepOaiimxankoii Pec-
MyOJIMKK 110 MEXHAIMOHAJIBHBIM BOIIPOCAaM, BOIPOCaM
MYJABTHKYJIBTypaiu3Ma. OTO elle OJUH Ba)KHBIM IIar Ha
ITyTH K COBEPILIEHCTBOBAHUIO MYJIBTUKYJIBTYPAJIBHBIX OT-
HOIIICHUH B A3epOaiipKaHe.

JocTtmxenuss B 00JacTH BHYTPEHHEH M BHEIIHEH
MOJUTUKU CTIOCOOCTBYIOT YKPEIUICHHIO YyBCTBA HAIHO-
HaJILHOTO JI0CTOMHCTBA a3epOaiHKaHCKOTO Hapoa, ooe-
CIIEYMBAIOT POCT MEXIYHAPOAHOTO aBTOPUTETA CTPAHBI.
OHH SIBISIFOTCS] CBUETEIBCTBOM MPABHIBHOCTH ITOJIUTH-
YecKol cTpaTerun azepOaipkaHCKOTO roCyapcTBa, pas-
BUTHS a3epOaliPKaHCKOI TOCynapcTBEHHOCTH [6].

Ha IV cwe3ne Pycckoit oOmmHBI A3sepOaiimkaHa
14 HOs0ps 2014 roma memytat Muwumun Memximca Mu-
xamn 3a0enuH 3asBUII, YTO «MYJIBTUKYJIBTYpaJbHOE 00-
IECTBO, MEKPEIUTUO3HBINA TUAJIOT, pyk0a 1 OpaTcTBO
MEX/1y HapoAaMu JenaroT AzepOaiipkaH elle CUIbHee».
OH Tarxe MOAYEPKHYJ, YTO COBPEMeHHBIH A3zepOaii-
JKaH JEMOHCTPUPYET BCEMY MUPY MOIEIb PEITUTHO3HOM
TOJIEPAaHTHOCTH M PAa3BUTHSI MEKHAIMOHAJIBHBIX OTHO-
[ICHUH, ¥ 9TO PyCCKHe, IpoXKuBast B AzepOaiimxane, He
3a0BIBAIOT HU CBOM PYCCKHUI SI3BIK, HU KYJBTYPY, HH Tpa-
qunun. IIpencenarens penMruo3HOM OOLIMHBI TOPCKHUX
eBpeeB baky Munux EBnaes, BeicTynas Ha MexayHa-
poxHOM (opyMe 1o 6opsde ¢ aHTHCeMUuTH3MOM B Kuiee,
OTMETHII: «... Yy Hac B A3epOaiijkaHe Bce HapObl KUBYT
B MHpe, Onaronoiayuuu u pagoctu. Her cirydas, 4ToObI
B Aszep0aiijpkaHe Ha MEXPETUTHO3HON, MEXHAIIMOHAIIb-
HOM II0YBE IMTPOMCXOAMIN KaKHe-JIMOO CHOpBI, pacipH,
JIpyTue HeMpUATHBIE cirydau. Otoro HeT. [louemy? Ilo-
TOMY 4YTO, KaK CKazaj BEIUKHU JHAEP, TOJNEPAaHTHOCTh
— 3TO pe3yabTaT BBICOKOH KyJbTyphl. VICIOKOH BEKOB B
Azepbaiimkane 3To ObUIO, €CTh U OymeT».

Mexay TeM HEKOTOpble 3apyOc)KHbIE aBTOPHI He-
CIPaBEUINBO yTBEPXKAAIOT, 9YTO B AzepbailkaHe cy-
IIECTBYIOT HETaTHBHBIE 3THHYECKHE CTEPEOTHIIBI.
Takast omeHka, BO3MOXHO, /1aHa TI0J BIMSHUEM CYIIe-
CTBYIOILETO TEPPUTOPHATIHHOTO M 3THOMOIUTHYECKOTO
KoH(MKTa Mexay AsepOaiimkanom u Apmenueil. Ho
KOHKPETHBIE MCCIIEIOBAHUS B 3TOH 00JIACTH CBHIETEIb-
CTBYIOT 00 OTCYTCTBUM B Halllei cTpaHe HalpsHKEHHBIX
MEXAITHUUYECKUX OTHOUICHUH, HEMPUA3HU K IIPEICTaBU-
TEIsIM JPYrux HauuoHanbHOCcTed. HecMmorps Ha aror
KOHQIUKT, B A3epOaiimkane npoxusatot 30 000 apmsiH,
YTO SBISETCS MOKA3aTeNeM TOJIEPAHTHOCTH azepoOaii-
KAHCKOTO HapoAa.

«B AszepOaiimxane Hukorga He OBLIO M HET KaKHUX-
nr00 TPOTHBOCTOSIHAN WM HeIopasyMeHHWHd Ha pe-
JIUTUO3HOM, HauuMoHaJbHOM mnouBe. HeszaBucumo ot
0O0IIECTBEHHO-TTOIUTHYECKOTO CTPOs, HApoAsl B A3sep-
Oaif/pkaHe BCETna XXMM B YCIOBUSX B3aMMHOTO yBaXke-
HUSI M B3aUMOIIOHUMAaHUs», — OTMeTHIIa MexpnbaH Ann-
€Ba B CBOEM BBICTYIUIEHHHU Ha KoH(pepeHnun B [lapmxke B
cenrsope 2015 rona [7].

Ipesunent Aszepoaiimkana Minbxam Anues 11 sHBaps
2016 . moxamucan pacropsbkeHre 00 o0bsiBiaeHun 2016
roga «[omomM MymbTUKYIBTypanu3May B AzepOalimkane
C IEIbI0 COXPAHEHUS, NAJIbHEHINEro pa3BUTUS U INU-
pOKOIl mpomaranabl TPATULUA MYJIBTUKYIBTYpaIH3Ma.
3710 eme pa3 CBUIACTENBCTBYET O TOM, YTO PYKOBOJCTBO
HaIlled CTpaHbl MOCTOSHHO MPOSBIAET 3a00Ty U 100poe
OTHOIIEHHWE K TPAAMIMSIM M KyJIbType BCEX HapOOB,
MIPOXXHUBAIOIIMX Ha TeppUTOpHH A3zepOaiipkana. «MEl
CUACTIMBBI, YTO B NIEPUOJ HE3ABUCUMOCTH MBI COXPaHU-
JIM TIO3UTHBHBIE TEHACHIIMN Pa3BUTHs oOmiecTBa. To, 4To
MBI CEroJHs UMEEM B JeJie IOCTPOCHUS MYIbTUKYIETY-
paJILHOTO OOIIECTBA, — 3TO LIEJIMKOM 3aciyra Mpe/ICTaBH-
TeJIEel BCEX PEJIMTUHA U HapOIOB, KOTOPBIE KUBYT B HallleH
cTpaHey, — ckazan Mnbxam AnmeB Ha oTkpbITHH [IpaBo-
CJIaBHOI'O PEJIMTMO3HO-KYJIBTYPHOIO 1ieHTpa bakuHCcKon
u AzepOaifxanckoit emapxui [1].
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MVYJBTUKYJIBTYPAJIBHOE OBIIECTBO U MEKHAIIMOHAJIBHBIE OTHOIIEHUA
B COBPEMEHHOM A3EPBAWJIKAHE

Summary

There is hardly any country in the modern world that could be called ethnically homogeneous. The majority of
states can be described as multinational. The same applies to Azerbaijan. It means that in this age of globalization
true progress is impossible to achieve in isolation. In other words, multiculturalism offers the one and only path for
development. Today, as we face raising international tensions and growing ever-growing number of conflicts, the state
needs to guarantee multicultural security to its citizens. A well thought-out and flexible policy adopted by the leaders
of Azerbaijan Republic helps to promote stability at the international arena. This politics serves to preserve traditional
values represented by each nation, their ethnic and religious singularity as well as core moral principles of the society
as a whole.

Keywords: multiculturalism, ethnicity, globalization, confession, mono-ethnic state, inter-ethnic relations,
traditions, multicultural security, national minorities, tolerance, discrimination, racism, xenophobia, Islamophobia,
anti-Semitism, intercultural dialogue, cultural heritage, cultural identity, race, ethnic stereotype.

65



International scientific journal ,,Law and Politology”

2016, Ne 33

MesxayHapoaHblii HayYHbIH KypHaJ «IIpaBo U moUTOIOT M

v

I'apuo ACKEPOB,

JMUCCEPTAHT Ka(eapbl UCTOPUN AKaIEMHUH
rOCYIapCTBEHHOTO yrpasieHus mnpu IIpesunenre
Azepbaitmkxanckoit Pecryonmku

COBPEMEHHBIE YI'PO3bI IOTPAHUYHOM BE3OITACHOCTH A3SEPBAMI)KAHA

[MonsTHE «rmobanu3anus» — 3TOT TEPMUH BIIEPBEIC
ynoTpedus amepukaHckuii coruonor P.Pobeprcon — B
KaueCcTBE BaXKHOI'O COLIMAJIBHOIO IpoIlecca CTajlo yCH-
JICHHO IIpuMeHsThes ¢ Hayana XXI Beka. IIpouecc mio-
Oann3anuy, CO3MA0MINNA U 3HAYUTEIFHO YCHITUBAIOIIHIHA
B3aMMHYIO 3aBHCHMOCTh MEXKAY TOCyAapCTBaMu, emié
Oonee akTyannm3mpyeT mpodieMy oOecTedeHns] Halno-
HalbHOH Oe3omacHocTH [1, ¢. 253].

B nacrosiee BpeMst 0JHOM U3 INIABHBIX LENEN Kax-
JIOTO TOCYIapcTBa ABIsieTCs oOecreyeHne HallMOHAIb-
HOW 0E30ITacCHOCTH CTpaHbl M 0E30MACHOCTH T'paXk/IaH,
COXpaHEHHE WUX S3bIKA, PEJIUTHH, KYJIBTYPHI, Tpaju-
uuii. B obecneyeHMM HaLMOHAIBHOW 0E€30I1aCHOCTH
CTpaTernyeckoe 3HaueHHe HMeeT HaJ&XHas oOXpaHa
rocygapcTBeHHBIX TpaHul. M.K. AraTiopk oTmewan:
«Pybex (rpaHuria) — 3To MeCTO, OTKyJa BUIHBI YECTh U
JIOCTOMHCTBO OfNHON Haruu. OXpaHATh YeCTh U JOCTO-
WHCTBO — OCHOBHAs 3a/1ada rocyznapctsa» [2, c. 459]. B
9TOM OTHOIIEHHH ocoboe 3HaueHHWe A3epOaipkaHcKas
PecnyOnuka npuaaét MOMTUTHKE IPETBOPEHUS B KHU3HD
HaIMOHAJIFHON 0€30IaCHOCTH.

Azepbaitmkanckas PecryOnmka mo cyme w Boze
rpaHu4uT ¢ 7-10 cTpanamu: I'pysueit, Poccuiickont ®e-
nepanueit, Apmenuei, Typuueit, Upanckoit Ucinamckoit
Pecny6nuxoit, Typkmenncranom u Kazaxcranom. OO0-
mas NpoTsHKEHHOCTH TpaHull cocTaBisieT 3471 kM, u3
HUX 825 kM — 31O BoAHas rpanumna. [lo Kacnuiickomy
MOpIO BoJHas rpanuua ¢ Mpanom, TypkMeHHUCTaHOM,
Kazaxcranom u Poccueit cocraBnsger 713 xm. 32 an-
MHHHCTPATUBHBIX palioHa A3zepOalkaHa HaXOIATCS
HEIOCPEACTBEHHO HA T'PAaHUIIE C COCEAHMMH rocynap-
CTBaMH.

B HacTostee Bpemsi IPOBOIUTCS S BaXKHBIX Me-
porpusaTHii, o0ecneynBaoMNX Ha&KHYIO 3alUTy Io-
CylapCTBEHHBIX rpaHull A3epOaiikanckoil Pecrryomu-
KM, COBPEMEHHBIE YIPO3bI MOTPAaHUYHON OE30MaCHOCTH
KOTOPOH MOXHO CIpyNIHUPOBAaTh B HUXKECIEAYIOLIEM
TIOpSIKE.

1. Arpeccusi u arpeccuBHbIN cenmaparusMm. 20%
TeppuTtopur A3epOaiipkaHa OKKYHNHPOBAaHBI BOOPY-
KEHHBIMH cuiaMu ApmeHun. Co3gaHHBIE TaM He-
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JIeTajbHbIE CHCTEMBbl YIpaBIIEHHs W Beayliuecs: Oes-
pe3yNbTaTUBHBIE TIEPETOBOPHI MO MOBOJY yCTpPaHEHUS
3TON MPOOIEMBI OKa3bIBAIOT CEPhE3HOE BIUSHUE HA I10-
rpaHUYHYI0 Oe30macHOCTh A3epOaiimkana. B pesyib-
Tare apMsHO—a3zepOalKaHCKOTO KOH(IUKTa ObUIH 3a-
XBa4EHBbI MEKIYHAPOJHbBIE IPAHHUIBI MPOTSKEHHOCTHIO
132 xm mexnay AsepOaiimxanom u Hpanckoii Mcnam-
ckoif PecrryOmmkoit 1 773 kM Mexnay AzepOaiimkaHoM
n ApMeHHeH. DT OECKOHTPOIBHBIE TPAHUIIBI CO3/IAI0T
YCIIOBHS JUISI IPECTYIHBIX JESTHUH, TIPEICTaBIIAS HETO-
CPEICTBEHHYIO yrpo3y HaIMOHAJIBHOW 0€30MacHOCTH
A3zepbaiimkana.

2. lllnpokoe pacnpocTpaHEeHHEe MeXKAYHAPOTHOM
OpraHuM30BaHHON mpecTynmHocTH. [eorpaduueckoe
nojokeHue AsepOaiikanckoil PecnyOnmuku co3naér
YCIIOBHS Ul TPaH3UTa 4Yepe3 ero IPaHMIbl MEXyHa-
POAHBIX TEPPOPUCTUUECKUX OPTAaHU3AIUN U J]aKe KOM-
MIOHEHTOB OPYXHs MaccoBoro nopaxeHus. C apyroi
CTOpPOHBI, B PSZIC PETHOHOB MHUPa CTPEMSAIINECS peau-
30BaTh CBOM IOJUIBIE HJIEH BOOPYKEHHBIE CENapaTHuCTHI,
MEXIyHapOIHBIE TEPPOPHUCTHUECKHE W IKCTPEMHCT-
CKHE OpTaHM3aLUH MTOJIB3YIOTCS «YCIyraMm» MEeXIyHa-
POAHBIX MPECTYIMHBIX TPYIIHPOBOK, «CHEIUATU3HPYIO-
IIHUXCS» B 00JIACTH HE3aKOHHOW ITPOJAXKH OPYXKHS, HITH
caMHu 3aHUMAIOTCs ATUM. B pesynbrare coBpeMeHHOe
OpY’XKHe U TEXHOJIOTUH, HEOOXOANMBIE OTAEIBHBIM TOCy-
JlapCTBaM JUIsi CaMOOOOPOHBI, TTOMAJAI0T B PYKHU KpaiiHe
OTAaCHBIX JAJIEMEHTOB, OTYETO CTPAAAIOT THICSIYU MHP-
HBIX HEBUHHBIX XHUTeNer. MOKHO TpEICTaBUTh cede,
KaKHe Y>Kacbl MOTYT IIPOU30UTH B PE3yIbTaTe UCIOINb-
30BaHMSA TEPPOPUCTAMHU M HKCTPEMHCTCKUMH MPECTYII-
HBIMU TPYTIIHAPOBKAMH OPYKHSI MACCOBOTO ITOPAXEHHUSI.
HecomHeHHO, HE3aKOHHAs TPO/IaXKa OPYXKHsI HarpaBJie-
Ha HE TOJILKO IIPOTUB HALMOHAIBHOW 6€301aCHOCTH OT-
JeNBHBIX CTPaH, HO M MEXIyHapOJHOI 0e301macHOCTH.

UneHsl MeX/lyHapOAHBIX KPUMHHAJIBHBIX CTPYKTYP,
CCBUIAsICh Ha MPaBa YeJIoBeKa U ero cBoOObI, B 0COOEH-
HOCTH ITOJIB3YSICh IPO3PauHOCTHIO TPAHUIL, 3aHUMAIOTCS
KOHTpa0aH/I0H, HE3aKOHHOW MEPEeBO3KOH HApPKOTHKOB,
OpyXHsi, HeneraipHOW Murpaunueid. CeromHs HeoOXxo-
JUMO 60p0TBC$[ C TaKMM OIIAaCHBIM ABJICHUEM MEXKIyHa-
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POIHOI OpPraHU30BaHHOM NPECTYMHOCTH, KaK HE3aKOH-
HBIH 000POT HAPKOTHUYECKUX CPEACTB U IICUXOTPOITHBIX
BellleCTB. Jpyroil BUI MeXIyHApOAHON IPECTYNHOCTH,
CO3JAOIUIl pealbHyl0 yrpo3y, CBS3aH C TOProOBIEH
moneMu. Ilog BUIOM yCBIHOBIICHUS, YIOUEPEHHS, CO3-
JlaHUsl CEMbH, TPYAOYyCTPOICTBA, FPaXKAaH CTPaHbI J0-
OpOBOJIEHO, @ TIOPOM MPHHYAUTEIHFHO MM OOMaHHBIM
MyTEM 3aBIIEKAIOT C LEJIbI0 UX MPOAaXH. TpaHCHAIUO-
HaJlbHbIE OpPraHMW30BaHHBIE MPECTYNHBIE TI'PYNIHUPOBKU
3aCTaBIIAIOT CBOUX JKEPTB 3aHUMATbhCs HEJIETAIBHON /es-
TEJIbHOCTBIO: IPOCTUTYLMEH, HE3aKOHHOM IPOAAKeH
HapKOTHUYCCKUX CPEACTB MU INCUXOTPOIIHBIX BCHICCTB,
HUIICHCTBOM.

3. Bo3pacTraHue ciy4yaeB HejlerajbHOil MHUrpa-
nuu. Yacro Habmomaemas B HAacTOsIIEE BpEMs He-
JeranpHas MWIpPAlHs SBISETCS HCTOYHMKOM CaMoOH
6oJIbIION yTpO3bl HAMOHANBHOW O€301acHOCTH, UAY-
meil u3-3a rpanunel. [lepexog B COBPEMEHHOM MHpeE
MEXAYHapOAHBIX OTHOIIEHUN MEXJy roCyaapCcTBaMu
B Kaue€CTBEHHO HOBYIO IJIOCKOCTh, MHTEPHAIMOHAU-
3alMsl COLUATbHO-KYIBTYPHOM )KU3HH, a TaKXkKe Halluo-
HaJIbHBIC, paCOBbIC, PETUOHAJILHBIC KOH(bHHKTbI n €CTeC-
CTBEHHBIE KaTacTpo(bl COMPOBOXKAAIOTCS MacCOBOM
MUTpaLel HaCEIeHUs.

HeneranpHbple MUTPaHTHI MONAJAIOT 3a4aCTyIO IO
BIHMSIHHE OTIENBHBIX TeppopucTudeckux rpymm. Ciy-
YaeTCsl, 4TO UX HCHOIB3YIOT AN TOPTOBIH HIOAbMH,
opyXHeM M B HapkoOmu3Hece. CiemyeT IpUHHUMAaTh BO
BHUMaHHE U TOT (PaKT, 4TO mepeceseHne apMsH He3a-
KOHHBIM ITyTEM Ha OKKYIHUPOBaHHYIO ApMEHUel Teppu-
TopHio AzepOaifJkaHa Tak)Ke yBEIMYUBAECT ONACHOCTb
Ha 3TUX OECKOHTPOJIEHBIX YYacTKax.

Habnrogaemele B mociennee BpeMst B AzepOaiipka-
HE YCKOPEHHOE COLIMaJIbHO-I)KOHOMHYECKOE Pa3BUTHE U
pacupeHe Mex/1yHapoIHOH KOMMYHHKAIUU B cepe
OHEPTCTUKU U TpaHCHOpTa MNPUBEIN OAHOBPEMCHHO K
MHTEHCUBHBIM IIPOLECCAM TE€OINOIMTHYECKOW MHUTIpa-
nuu. JTO, B CBOIO Ouyepens, TpeOyeT MPEeTBOPEHHS B
JKU3Hb MUTPAallHOHHON MOJUTHKU COOTBETCTBEHHO Ha-
LUOHAIIBHBIM MHTEPECAM U YCOBEPIICHCTBOBAHUS J€s-
TEIbHOCTU Ha TAMOXKEHHBIX y4acTKaxX.

Ilepeceuenne uWHOCTpaHIAMH, CTPEMSAIMMHUCA
SMUTPUPOBATh HENETAIbHBIM MYTEM U MO MOJJI0XKHBIM
JOKyMEHTaM, I'paHHIl IPUBOIUT K HE0OXOANMOCTH 3a-
LIUTUTB 3TU I'paHUllbl. bexxeHIsl B ocHoBHOM u3 Kuras,
Adranucrana, [Takucrana, Upaka, Upana, banrnagemn
u lpu—Jlanku ¢ 1enpi0 MUTpanuu Ha 3amnaj, nepenas
yepes psAll COCENHUX CTpaH, MpUOBIBaIOT B A3zepOaiii-
JKaH, 9T0 co37aéT yrpo3y HalMOHAIBHOH 0€301MacHOCTH
n TpeOyeT yCHIICHHS ONpENEIEeHHON IESITENbHOCTH B
STOM HanpaBICHHH.

4. Onpenenenue npaposoro craryca Kacnuiicko-
ro mopsi. C Lenpo ONpeneseHusl MpaBoBOro craryca
Kacnuiickoro Mopst B moceqHHUE TOAbI BEXYTCs MEPEro-
BOPBI MEXy IMIaBaMU TOCYJapCTB U MUHHCTPAMU UHO-
CTpPaHHBIX JeJ NpUOpexHbIX cTpaH Kacnuiickoro Mopsi.
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Perynupyemslii 1nuTenbHOE BpeMs ABYCTOPOHHUMHU
KOHTpakTaMu, 3akmouéHHpIMH Mexny CCCP u Hpa-
HOM, BoIlpoc o ctatyce Kacnuiickoro Mopst BHOBb akTy-
anmmsuposacs mocie pacrnaga CCCP u co3manus Takux
CaMOCTOSITENIFHBIX TOCYAAapCTB, Kak A3zepOaiimkaH, Ka-
3axcraH U Typkmenucran. CornacHO MeXAyHapOIHBIM
cTaHgapram, AsepOaiJikaH — CTOPOHHUK pa3JesICHHs
Kacnuiickoro Mopst o cpeaHel JTUHUU Ha CEKTOPHI U
CO3/laHUSl BHYTPEHHEr0 HAIMOHAJIbHOTO CEKTOpa Ha
paccTosiHUM B 25 MOPCKHX MHIIb OT Oepera. Hecmorps
Ha noanucanue 24 mas 2003 roga mexay Asepbaiin-
skaHoMm, Kazaxcranom u Poccueit jorosopa mo omnpene-
JICHUIO HalMOHallbHOro cekrtopa Kacnwuiickoro mops,
mpobiieMa, cBA3aHHas ¢ TypKMeHUCTaHOM U MpaHoM 1o
cux nop ocraércs oTkpbIToi. I1o 3TOM MpuuKHE cTaryc
Kacnuiickoro Mopst 10 CHX TIOp HE OIpeAeiEH.

PacrionoxxenHsIit Ha BocTOYHOM Oepery Kacmmii-
ckoro Mops TypkMeHucTaH mpepIaraeT pasaeiauTh
Kacnuiickoe Mope o NpUHLMILY CPEAHEH JTUHUM U HE
MIPUHUMATH BO BHUMaHHE AOIIEPOHCKHIA NOIYOCTPOB
ocTpoB Yunos. TypkMeHcKast CTOpOHA cTapaeTcs mpes-
CTaBUTh CIIOPHBIM HE TOJNbKO 3anexu «Kdmas», Ho Tak-
xe «Azepu» u «UsIpary.

N3 Ilpukacnuiickux CTpaH caMo€ pPaJuKalbHOE
npemioxenue ucxonut ot Mpana. OH npeniaraet onpe-
JenuTh TpaHulibl Kacruiickoro Mopsi B paBHOM Mepe Ha
OCHOBE COTJIAIIEHUs BceX cTopoH. Ho ecnm mpuHUMAaTh
BO BHUMaHue, 4To K Mpany npumsikaeT Toiabko 900 kM
0eperoBoii TMHNH, TOT/A SICHO, YTO TAKOE PEIICHHUE BO-
mpoca HenpuemisieMo. MpaH mpemiaraer OTIOXHTH B
CTOPOHY JOTOBOPHI, 3aKItOu€HHbIe Mexay COBETCKUM
Corozom u Hpanom. Onnako mexnay I[lpukacnuiicku-
MU CTpaHaMHU B HACTOsIIee BpeMs HET KOHKPETHOIO
COTJIAIICHHUS, CBSI3aHHOTO C OINpe/eIeHUEM IIPaBOBOTO
craryca Kacnuiickoro Mops, mo3ToMy IpaBoBasl CHiIa
noanucaHHeiX B 1921 u 1940 rogax KOHTPAKTOB COXpa-
HSETCSL.

5. YBenuuenue BoeHHOro morenunuana B Kac-
nuiickoM Mope. YBEIWYEHHE BOEHHOTO MOTEHIUANa
[MpukacnuiickuX CTpaH NPHUBOIUT K HEOOXOOMMOCTH
HaAEXKHOM 3alIUTHl NX MOPCKUX TPAHHII, B TOM YHUCIIE U
Aszepbaiimkanckoit Pecrryonuku. Jlo cux nmop cpeau He-
PEIEHHBIX TPHOPEKHBIMH CTPAaHAMH CIIOPHBIX ITPOOIIEM
OCTaIOTCSI BOIIPOCHI, CBSI3aHHBIE C 3aJeKaMH KapOoru-
JpOreHa.

B 1992 roay cocrosiincs pasgen Kacnuiickoii ¢iio-
tuun CCCP. B otHomenuu 75-25% kopabiu ObLIH
nojieNieHsl Mexxay Poccueit m AzepOaiimxanom. Pacmazg
CCCP npenoctaBmil JOMOTHUTENBHBIH cTUMYN Vpany,
HE MMEIOIIEMY HHUKaKuX IpaB Aepxkath B Kacnuiickom
Mope BoeHHBIH ¢(uoT. C koHIa 90-X TOIOB MPOLLIOTO
Beka MpaH mpuCTynmHiI K CO3JaHHMIO BOCHHOTO (hoTa
B Kacnuiickom mope. Haxoxaenue B pykax Poccunm
«BXOJIHOW JIBEpH» 3aKPBITOr0 OaccelHa BEIHYIHIIO TIPH-
Ope)XHBIE CTPaHBl CO3/1aTh CBOM HALMOHANBHBIA (HIIOT.
[AZERI DEFENCE 2013, c. 34, 47].
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Hapymenne pexxnma Mopckux rpaHul] AsepOaiin-
KaHCKOM PecmyOnmmkn, OmZHOCTOpOHHEE HapylIeHHE
MEXIyHapOIHBIX KOHTPAKTOB M COIVALICHWH IO He-
3aKOHHOMY PaclpOCTPAHEHHUIO COCEIHUMH CTPaHaAMHU
OpYXHs, HE3aKOHHOE paclpOCTpPaHEHHE TEPPOPHUCTH-
YECKUMHM TPYIITHUPOBKAMH SAECPHOTO U APYTOTO OPYKHS
MacCOBOIO YHUUYTOXKEHUS, COBPEMEHHBIX BOCHHBIX TEX-
HOJIOTUH, HE3aKOHHAs TPaHCIIOPTUPOBKA MOPCKUM IIy-
TEM, HE3aKOHHOE PBIOOIOBCTBO, HCIIOIB30BaHHUE PECyp-
COB, a TaKxke sKonornueckue akrops Ha Kacnuiickom
MOp€ MPUBOAAT K HEOOXOAMMOCTH 00€30MacuTh TPaHu-
bl A3epOaiikana Ha Kacniuiickom Mope.

6. Azep0aiifnzkaH U conpesiesibHbIe CTPaHbI, HMe-
IMe pernoHaJbHbIA craryc. Kpome mepeunciies-
HBIX BBIIIE YIpO3, CETOAHS OONBIIOEC 3HAUYCHHE MMEET
BOTIPOC, KacaloIUIiCsl HAIMOHAIBHOTO M COIIMAIBHOTO
cocTaBa HACEJICHHsI, IPOXKHUBAIOIIETO B IPUTPAaHUIHBIX
CTpaHax, ero OTHOIIEHHs K azepOaii/pkaHCKOMY HapoIy
u rocynapcrBeHHOcTH. ComnpenensHocTh A3epoOaiiaka-
Ha ¢ Poccuiickoit ®@enepauueit, Typuueid, Hpanckoii
HUcnamckoit PecryOnukoii emé 6osiee ycunmuBaeT 1moiu-
TUYECKOE, PEIMTMO3HOE BIUSIHUE 3TUX CTPaH Ha XKHUBY-
Iiee B MPUTPaHUYHBIX 30HAX HaceleHue. B HacTosmiee
BpeMsi, YTOOBI OKa3aTh BJIMSHHE HAa KaKkoe-TH0o rocy-
JapCTBO, arpeccopamMy LIMPOKO HCIONb3YEeTCS HOBBIM
Oosiee CIOXKHBIM METOJ — JE€BaJbBAIMs PEIUTHO3HO-
HPaBCTBEHHBIX IICHHOCTEH, BOBICUCHHE YacTH OOIIe-
CTBa B PEIUTHO3HBII SKCTPEMHU3M, UTO TAKKe CO34aET
CepbE3HYyI0 Yrpo3y HanHMOHaIbHOH Oe3zomacHocTh. K
COXKAJICHHIO, CETOAHS U A3zepOaii/kaH HaXOAUTCS TOA
MIPULIEIOM SKCTPEMHUCTOB: B YACTHOCTH — 3TO HpPUBIIE-
YyeHHne W TuOenb azepOaiijkaHckold MoNOAEXHU B Ooe-
BBIX JICHCTBUSX, MIPOUCXOJSIINX B Pa3HBIX CTpaHax.

B nocnenunee Bpemst 6oiiblioe 3HaUCHHE MPUIAETCS
oOecreveHn0 0e30MacHOCTH 3ayiekeil HedTH U Trasa,
TPAHCIIOPTHOTO KOPUAOpPA. YBEIHYECHHE HCKYCCTBEH-
HBIX NIPETPaj CO CTOPOHBI HEKOTOPBIX COCEIHUX TOCY-
JapCTB NPH UCIIOJIB30BAaHUU PECYpPCOB HE(PTH U rasa B
azepOaiimxanckoM cexkrope Kacrmiickoro Mopsi, cirydan
OpakoHbEPCTBA W KOHTpPaOaHABI JTOKA3BIBAIOT HEOOXO-
JUMOCTb M B@XHOCTDH 3aIlUTHI TOCYJapCTBEHHBIX Ipa-
HUI] B 5KOHOMHYECKOM TIJIaHE.

B nacrosee Bpems CymecTByeT BEpOITHOCTb BTOP-
KEHUs Ha TeppuTopuio A3sepbaimpkaHckoil Pecry0-

JIUKU Pa3IMYHBIX TPYIN BOWCK U BOOPYXEHHBIX OTpS-
noB. YTOOBI BOBpeMs IIpecedb TaKue Caydan, TpedyeTcs
00eBasi TOTOBHOCTh OI'PaHUYHBIX BOWCK, U B 3TOM BaX-
HOE CTpaTernyeckoe 3HaueHHe UMeeT 3alluTa rocyaap-
CTBEHHBIX TrpaHuI. J{Js mpenoTBpamieHust mogo0HBIX
yIpo3 CaMblii ONTHMAJbHBIH BapHaHT — 3TO CO3/1aHHE
CHJIBHOTO TOCYZIapCTBa, CUILHON apMHUH, CHIBHOM KO-
HoMmukH. [IperBopenue B xu3Hb B 2006 — 2010 romax
locynapcTBeHHOI TporpaMMbl IO TEXHHYECKOMY 00e-
CIIEYCHUIO OOOPOHUTEIHHON CHCTEMBI T'OCYNApCTBEH-
HBIX TPAHHMI] YCUIIWIIO JESTEIBHOCTh [ OCy1apCTBEHHON
MTOTPaHIMYHOM CITYKOBI.

Hecmotps Ha mpeanpuHUMaeMble MEpBI, MPOMC-
XONIAIINE B MUPE MPOIECCH — IT00aNu3amus , IHpOKast
SKOHOMMYECKasi MHTerpanus, M3MEHEHHe MapIIpyTOB
MUTpaluu — TpeOyIOT Co3/laHusI HOBBIX MoJelie morpa-
HUYHOTO ynpasieHus. OJHON U3 Takux Mojenei sBis-
€TCsl UHTETPAllMOHHOE yIpaBlIeHHE I'PaHHLIeH.

[TpoBoaMMEBIE MEpONPUSATHS HAPSLY C YCOBEPILICH-
CTBOBaHHEM pabOThHI HOTPAHUYHOHN CIYKOBI YKPETUISIOT
CHCTEMY ToOCylapcTBeHHOI Oe3omacHocTn. CeromHs
C TOPAOCTHIO MOXKHO CKa3aTh, 4TO a3epOaiKaHCKHE
MIOTPAaHUYHBIE BOMCKA YCIEIIHO BBIMOJIHSIOT IOCTaB-
JICHHBIE 3a/la4dl ¥ CyMEIOT OTPa3HUTh yIPO3bl, KOTOPHIE
MOTYT OBITh HaIlpaBIIEHBI IPOTUB OE30MMACHOCTH TOCY-
JApPCTBEHHBIX TPAHUI] peCITyOInuKH.

[Ipobnembr obecrieueHus TOrpaHUYHON Oe30MmacHo-
CTH M OIHOBPEMEHHO 3(p(heKTUBHOTO PETYIINPOBaHHS BCE
0oJiee MHTCHCUBHBIX TPAHCTPAHUYHBIX MOTOKOB CTOST
nepes MHOTUMHM TrocynapcTBaMu. HeynuBuTensHO, 4TO
B IIOCIIC/IHUE JICCATHIICTHSI OTMEYAeTCs] BBICOKMH WH-
Tepec MOJUTHKOB M SKCIEPTOB K Pa3IMYHBIM acleKTaM
nmorpaHudHoi Oe3omacHocTH. OIHAKO TaKOW WHTEpeEC
MoKa c1ab0 MOAKPEIUIEH TEOPETHIECKUMHU N3bICKaHU-
MHU: KOJINIECTBO MOI00HBIX TPYIOB OTHOCHTEIHHO HEBE-
JIUKO U OHH, KaK MPaBUIIO, OXBATHIBAIOT JIUIIb JACTHBIC
npobiemMel. Eme MeHbIe BHUMaHUS CHELUAIKCTBHI 1O
M3YYEHHUIO TPAHUI] YACISIIOT CPAaBHUTEIBHOMY aHAJIN3Y
MOJIMTUKK OOECIIeUeHUs] MOTPaHUYHON 0e30MacHOCTH
pasnuyHbIX rocyaapcTs. [losBnenuto Takux pador npe-
MSITCTBYET TPYAHOJOCTYITHOCTH HH(pOPMaIK 00 0YeHb
B2)KHOM OIIBITE B ATOM BOIPOCE psifia CTpaH, a TaKKe
SI3BIKOBOM Oapbep U pyrue GpakTopsl.
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COBPEMEHHBIE YI'PO3bI IOTPAHUYHOM BE3OITACHOCTHU ABEPBAMI)KAHA

Summary

Problems of border security and, at the same time, the effective management of increasingly intense cross-
border flows facing many countries. Not surprisingly, in recent decades, there is a high interest of politicians and
experts in the various aspects of border security. However, such an interest is not well supported by theoretical
studies: the number of such works is relatively small, and they usually cover only a private problem. Even less
attention experts on border comparative study of the pay policy analysis of border security of the various states.
The appearance of such activities interfere with the inaccessibility of information on a very important experience
in a number of countries the language barrier and other factors.

Keywords: border service, policy, international standard; reforms, development,
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Hopsaaok nydmMkanuu U TpedoBaHus K 0POPMIICHHMIO cTaTel
Hay4YHOro kypHaJja «llpaBo u nmosurosnorusn»

Jist omyONMKOBaHUS CTAaTbU B JKypHalle HEOOXOMMMO MPEIOCTABUTH B PENAKIIUIO KypHAIa
nyOMuKyeMble Marepuaibl B AJIEKTPOHHOM BHJE B €IMHHUYHOM ODK3EMIUIIpE Ha JH0O0M U3
nepeunciienHsix Hocuteneit (CD-ROM, DVD-ROM, ¢usmi-Hocutens) u Ha GyMa)kHOM HOCHUTEIEe
B JBYX JK3eMIUIipax. B KoHIle TekcTa cTaThl HEOOXOAMMO YyKa3blBaTh AJIEKTPOHHBIN amapec
aBTopa (aBropoB). [TyOnukanuu B )ypHajie MojjekaT TOJIbKO OpUTHHAJIbHbIE CTaTbU, paHee He
MyOIMKOBABIIIKECS B IPYTUX U3TaHUSIX.

OObeM TyONMKYeMBIX MaTepuaioB HE JIOJDKEH IPEeBHINIaTh, Kak MpaBuio, 20 cTpaHHIl
(14 wpudr, 1,5 uarepsana) u 500 K6.

[TyGrmukyeMbIe B )KypHaJIe CTaTbl COCTOST U3 CIEAYIONINX dJIEMEHTOB:

- cBeieHHs 00 aBTope (C0aBTOPOB), BKItoUarotue B ceds: @.1.0. aBropa (CoaBTOPOB), yueHast
CTEerNeHb aBTOpa (COaBTOPOB), MECTO PabOTHI WM y4eObl aBTOpa (COABTOPOB), JOHKHOCTH aBTOpa
(coaBTOpOB);

* OCHOBHOM MaTepual (TEKCT) CTaThH;

- Kpatkas anHotanus ctarbu (500-580 3H.), maromas oOIIyI0 XapaKTepUCTUKy paboTe (Ha
PYCCKOM U aHTJIMHCKOM SI3BIKax);

- (potorpadust aBTOpa pazmepom 4x6 cM B ANEKTPOHHON BEpCHH;

- OJIEKTPOHHBIN ajpec U TeseoH aBTopa (COaBTOPOB).

OdopmieHne CHOCOK CKBO3HOE: B TEKCTE YKa3bIBA€TCSI HOMEP M CTPaHMIIa HAyYHOTO HCTOYHHUKA
(B kBagpaTHBIX CKOOKax). CIHMCOK JUTEepaTypsl MyOIUKyeTCs B KOHIIE, B IOPs/IKE [IUTUPOBAHMUSA,
COIIaCHO HMKEyKa3aHHOMY IpUMEpY:

1. Anues, H. T TIpo6nemsl BoeHHOTO TipaBa AsepOaiimkana. — baky: Azepaemp, 1999, c. 35.

2. Amvong, I A., Bep6a, C. I'paxxaaHckast KyabTypa B CTaOMIIBHOCTE JeMokpariy. — [Tommc, 1992, Ne 4, . 122-134.

3. O6 ytBepxkaennn Crparernd CONUATHHOW WHTETPAllMU JIMII C OTPAHMYEHHBIMH BO3MOXKHOCTSIMH
(2010-2013 rr.). 3axon Pecybmuxu Mommosa Ne 169 ot 9 mtons 2010 1. — Monitorul Oficial al Republicii Moldova,
2010, 12 oxta6ps, Ne 200-201, ct. 660.

4. Peus [Ipe3unenta Mnpxama Annesa Ha nonmutudeckoM Opuduare Ha Temy «EBpomnetickuii Coro3 u AzepoOaiii-
JaH — HOBBIC CIIOCOOBI COTPYAHUYECTBay, cocTosiBIeMcs 19 mas 2004 roma. — Azepbaiimkan, 2004, 22 mas.

5. Mehdiyev, R. Goris-2010. Season of the theatre of the absurd. — Thbilisi: Universal, 2010. — 185 p.

6. Ocakckas AexiIapaiys o pa3BUTHIO Typu3Ma. — www.world-tourism.org.

7. B pneKTpOHHBIX UCTOYHHKAX SIBIISETCS 00A3aTENIbHBIM yKa3aHHEe AaThl AocTymna (oOpamenus). M3pawis BeaeT
kubepBoiiHy npotuB Mpana? — http://aze.az/news_izrail vedet kibervoynu 57001.html (29.04.2011 16:08).

Cratbu, npeaiaraemMble K MyOIHKaluy B KypHaJe, TPOXOAiT 00s3aTelIbHOE pelieH3upoBa-
Hue. B xauecTBe pelieH3eHTa JOJKEH BBICTYIAaTh KaK MUHUMYM OJIMH CIICI[UATIUCT, UMEIOIIUMA
CTENeHb JOKTOpa HayK 10 CIEIUAIbHOCTH JaHHOU myonukanuu. Coaep:kaHue pereH3uH J10JK-
HO MOATBEPKAaTh, UTO JAHHAS CTAThs COJAEPKUT HOBBIE HHTEPECHBIE MaTEPUAJIbl U 3aCITyKUBa-
eT nyonukanuu. Perenue o myOonuKamuy CTaThu B XKypHalle MPUHUMAETCS COMpeicenaTelsIMu
PEAKOJUIETUH KypHaa.
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